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THE ANARCHISTS’ CASE BEFORE THE SUPREME 
COURT OF THE UNITED STATES. 


MONG the causes célebres of American criminal jurispru- 
dence, the case of The People v. Spies e¢ a/.' will hold a 
prominent position. The atrocity of the act for which the de- 
fendants were prosecuted, the protracted trial, the intense popular 
interest in the issue, and the resort to all possible expedients to 
overthrow the result at which the trial court and the jury had 
arrived, — expedients including an appzal to the Supreme Court 
of the United States, and a petition for an inquiry as to the sanity 
of the prisoners after they had been condemned to death, — will 
make it a source of permanent interest to lovers of the sensational, 
while the points of law involved will render it worthy of the atten. 
tion of the legal student. 

But while the points of general municipal law raised in this 
remarkable case are both important and interesting, the purpose 
of the present article is not to consider them, but to deal with the 
case solely in its relation to the federal tribunal. 

The circumstances which led to the prosecution of Spies and 
his seven associates, for the murder of Matthias J. Degan, are 
familiar to every one. That prosecution culminated in the judg. 
ment of the Supreme Court of Illinois affirming the judgment of 
Judge Gary. Then, and then only, did the opportunity occur for 





1 Reported on appeal, 122 Ill. 1; and 123 U. S. 131, 
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the long-threatened appeal to the Supreme Court of the United 
States, and, on October 21, 1887, counsel for the accused petitioned 
the full bench for a writ of error to the Supreme Court of Illinois, 
on the ground that the judgment of that court — the highest State 
tribunal — denied the accused rights secured to them by the Con- 
stitution of the United States. 

In order to give the Supreme Court jurisdiction of such a writ 
of error it is necessary that the record shall show that a federal 
question was raised, and that the State court decided it adversely 
to the right claimed; and to constitute a federal question it must 
appear that there is, in the words of the Revised Statutes, section 
709, “A final judgment or decree in any suit in the highest court 
of a State, in which a decision in the suit could be had, where is 
drawn in question the validity of a treaty or a statute of, or an 
authority exercised under, the United States, and the decision is 
against their validity ; or where is drawn in question the validity 
of a statute of, or an authority exercised under, any State, 
on the ground of their being repugnant to the Constitution, 
treaties, or laws of the United States, and the decision is in favor 
of their validity; or where any title, right, privilege, or immunity 
is claimed under the Constitution, or any treaty or statute of, or 
commission held or authority exercised under, the United States, 
and the decision is against the title, right, privilege, or immunity 
specially set up or claimed, by either party, under such Constitu- 
tion, treaty, statute, commission, or authority ;” if there is, such 
final judgment or decree “may be reéxamined and reversed or 
affirmed in the Supreme Court.” 

In courts of limited jurisdiction, as are those of the United 
States, the facts requisite to give jurisdiction must appear affirma- 
tively on the record; it is not enough that no objection is made ; 
unless the facts plainly appear the court has no authority to pass 
upon any point raised, and will, of its own motion, if necessary, 
dismiss the case. In such a court, therefore, the primary question 
must always be whether the case shown is one of which it has 
cognizance ; whether any question is presented which under its 
delegation of power it has a right to decide; and when this pre- 
liminary point is disposed of, the court may, and must, in the ful- 
filment of its solemn duties, proceed either to decide the question, 
if any there is, thus properly brought before it, or dismiss the 
whole cause as one not cognizable by it. 
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That it has not been customary in the practice of the Supreme 
Court to inquire too closely as to the existence of the necessary 
facts before granting a writ of error, in those cases where the writ 
has been granted by a member of that court, and not by the State 
court, appears from the frequency with which motions to dismiss 
for want of jurisdiction have been granted. But in the present 
case it seemed best, in the exercise of an undoubtedly wise dis- 
cretion, in deciding the motion to grant the writ, to pass on ques- 
tions more usually determined upon a motion to dismiss or affirm, 
to examine the record and ascertain ‘‘ whether any question re- 
viewable here was made and decided in the proper court below,” 
and “ whether it is of a character to justify us in bringing the judg- 
ment here for reéxamination.” 

The claim of the petitioners, as stated by Chief Justice Waite in 
his opinion, was substantially as follows: “1, That a statute of 
the State as construed by the court, deprived the petitioners of a 
trial by an impartial jury; and, 2, that Spies was compelled to 
give evidence agajnst himself,” in violation of rights secured by the 
United States Constitution. As to the second proposition the 
court was of opinion that the limits of cross-examination were 
not a matter of federal law, and that the constitutional objection 
to the use of evidence obtained by an unlawful seizure was not 
raised in the trial court, and therefore could not be considered ; 
but it may be assumed, since the contrary is nowhere stated, that 
the accused had, at the proper time and in the proper manner, 
claimed a right, under the Constitution of the United States, to an 
impartial jury, and impeached the validity of the State jury law 
and the action of the State court as impairing that right. This 
was undoubtedly sufficient to enable the court to take cognizance, 
for it is firmly settled law that there is jurisdiction, however clear 
the question presented may be, provided it is a federal question 
properly raised and adversely decided ; although the right claimed 
is wholly without foundation, it is within the power delegated to 
the court to pass upon it if it is claimed under the national Con- 
stitution. 

But it must be borne in mind that the authority of the court is 
strictly limited to determining the questions arising from this claim ; 
it gets jurisdiction, but only for a particular purpose ; no questions 
of local law can be determined ; the action of the State court other 
than that of denying the right asserted is not reviewable; and, 
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although the most palpable errors appear upon the face of the 
record, yet, if the federal question has been rightly determined, the 
judgment cannot be reversed. Such is the rule clearly deducible 
from the limitations set upon the federal judiciary at its creation 
and preserved ever since, and such is the rule consistently laid 
down and acted upon in the decided cases. Murdock v. City of 
Memphis, 20 Wall. 590; Bonaparte v. Tax Court, 104 U. S. 592. 
The sole question then presented to the Supreme Court in the 
present case, the only question which it had authority to decide, 
the question on the determination of which alone the course to be 
pursued depended, was whether or not the courts of Illinois had 
wrongly deprived the petitioners of a right claimed and in fact 
secured to them by the Constitution of the United States. 

The violation alleged of the rights claimed appears to have been 
twofold ; that the statute under which the jury was selected was 
unconstitutional, and that the trial judge disregarded their rights. 
But while the petitioners claimed that the statute was unconstitu- 
tional and that the course of the trial judge was in violation of their 
rights, it does not appear to have been questioned but that Judge 
Gary’s acts were simply in execution of the statute; no claim was 
made that its provisions were disregarded or disobeyed, and in no 
proper sense does any question as to its construction appear to 
have been raised. It might be that Judge Gary decided erro- 
neously the matters which the statute referred to him for deci- 
sion, and if the Constitution of the United States guaranteed the 
accused a correct decision, this error would be a violation of con- 
stitutional rights, As the case stood, therefore, the exact question 
was, whether the accused had rights under the federal Constitution 
which a statute like that of Illinois would violate or which an erro- 
neous decision by the trial court in executing such a law would 
violate, and if so whether those rights were in fact violated. 

The rights asserted were claimed to be secured by Articles 4-6, 
and Article 14, Sect. 1, of the Amendments. The real reliance, how- 
ever, must be on the Fourteenth Amendment, for it has long been 
settled that the first ten amendments apply only to the federal 
government, and the argument that their provisions are now, by 
Article 14, made limitations on the several States, is shortly 
answered by the consideration that, as the only rights and immu- 
nities secured by them are to protection against the United States, 
they are, while properly described as privileges and immunities 
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of the citizens of the United States, incapable of being embodied 
as limitations on State authority or of infringement by the States, 
even in the absence of express prohibition. Those amendments 
stand, therefore, precisely as they have always stood; and any 
rights that were drawn in question must have been rights granted 
by the Fourteenth Amendment itself expressly, and not by any 
implied application by it of preéxisting provisions to new subjects. 

To establish the claim of the petitioners two elements were 
necessary : first, the existence of the asserted rights ; second, a 
violation thereof; and conversely to overthrow their claim it was 
sufficient to show that either one of these elements was wanting ; to 
show that the constitutional provision had not the effect claimed, 
or that, even if it had, full force had been allowed it. 

But a notable difference exists in the character of these two 
elements. The former is a question of the proper interpretation 
of the supreme law of the land, and as such within the field over 
which the highest federal tribunal reigns paramount ; it belongs to 
that class of matters which the Supreme Court of the United 
States is expressly designed to settle, and for the settlement of 
which the humblest citizen in the most trifling cause, civil or 
criminal, arising within the boundaries of the nation, may appeal to 
it. The latter is a review of the action of a court in most respects 
wholly independent ; a proceeding allowed only as an accessory 
to the former, and only in cases where the former is necessarily 
involved. In all questions of construing and interpreting the Con- 
stitution the Supreme Court is properly and wisely ordained the 
ultimate source of authority, and to it all such matters may be 
brought by appellate proceedings; but it has no power to correct 
errors committed by State tribunals within their respective juris- 
dictions, in other matters ; and in cases brought before it by writ of 
error because involving federal questions, its right of review is only 
given as necessary toa decision whether the judgment rendered 
shall be reversed or affirmed. Its jurisdiction is limited to the 
determination of federal questions, and its power to rectifying 
errors committed in their determination below. It is cause of 
regret, therefore, that the court should pursue the course in dis- 
posing of such a case of assuming, for the purposes of decision, 
that a right under the Constitution exists, and of limiting its investi- 
gation to considering whether in that event the proceedings in the 
State court were in violation of it. 
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Such, however, was thecourse pursued in the present case, for 
Chief Justice Waite in his opinion declares that “ Before consider- 
ing whether the Constitution of the United States has the effect 
which is claimed, it is proper to inquire whether the federal ques- 
tions relied on in fact arise on the face of this record,” the course 
of his opinion showing that by this he means whether there was 
any violation of the rights claimed ; and he proceeds to show that 
“even if their position as to the operation and effect of that Con- 
stitution is correct, the statute is not open to the objection which is 
made against it,” concluding by saying that “the federal questions 
presented by the counsel for the petitioners, and which they say 
they desire to argue, are not involved in the determination of 
the case as it appears on the face of the record,” again meaning 
that the action of the State courts shows no violation of the rights, 
if any such exist. The federal question must arise on the face of 
the record, in the sense of rights claimed under the Constitution 
having been asserted at the proper time as an objection to the 
action of the State courts, else the court would have refused the 
writ shortly on that ground, which would of itself be absolutely 
conclusive. And if arising so as to make necessary a further in- 
vestigation of the record, it would seem that a more proper course 
might have been to decide whether the rights alleged existed ; 
for if they did not, there was no occasion to act as censor 
of the State of Illinois and consider the manner in which its legis- 
lature had performed its duties. And if the alleged rights had no 
existence it was equally unnecessary to sit as a court of review, 
minutely studying the evidence on which the trial judge was 
satisfied that individual jurors were qualified under the State laws, 
—a matter as to which Mr. Justice Field, delivering the unanimous 
opinion of the court in Hopt v. Utah, 120 U. S. 430, a writ of 
error to a territorial court, and thus bringing up the whole record 
for review, pronounced the opinion of the trial judge conclusive, 
Both of these investigations are of matters as to which, so long as 
the national Constitution is not violated, the States are supreme 
and independent; and before entering upon such a field it would 
seem that the question of national law, to obtain a decision on 
which alone these writs of error are provided, should have been 
first settled, in order to avoid any semblance of unwarranted 
interference with the State’s authority. 

By the course followed, the constitutional question as to the 
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effect of the Fourteenth Amendment remains wholly untouched, 
and it may, therefore be worth while to examine briefly some of 
the considerations and authorities relative to it. 

The first section of the Fourteenth Amendment provides that 
“No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States ; nor shall 
any State deprive any person of life, liberty, or property, without 
due process of law, nor deny to any person within its jurisdiction 
the equal protection of the laws.” 

Taking up the particular provisions of the amendment, two 
classes of restrictions are imposed, the one protecting the privi- 
leges and immunities of citizens of the United States, and the other 
ensuring to all persons due process of law and the equal protec- 
tion of the laws. 

The equal protection of the laws obviously requires, and has 
always been interpreted as requiring, only that all persons shall be 
treated alike without distinction, and cannot possibly be infringed 
by the nature of a proceeding to which all persons within the 
jurisdiction are equally subjected, or by a decision as to the facts 
ina particularcase. If it were alleged that a law were disregarded 
it might be an assertion of a violation of this right, but a decision 
made in executing a law cannot be a violation. 

It has never been asserted that the privileges and immunities 
protected were all those that a citizen of the United States might 
have ; that a privilege once created could never be affected by 
State action, as, for example, by that of the State creating it. It 
is only those that belong to a man because he is a citizen of the 
United States that are rendered inviolable ; but what these privi- 
leges are has been a subject of grave divergence of opinion. It 
was on this point that the Supreme Court was chiefly divided in 
the Slaughter-House Cases, 16 Wall. 36. The majority, concurring 
in the opinion of Mr. Justice Miller, seem to have thought that 
only privileges expressly created by the Constitution, more espe- 
cially those political rights given by the Thirteenth, Fourteenth, 
and Fifteenth Amendments, were in question. On the other hand, 
Mr. Justice Field expressed the view, in which Mr. Justice 
Swayne concurred, that certain fundamental privileges and 
immunities, such as inhere in the citizens of all free States, 
rights akin to those referred to by Mr. Justice Washington in 
Corfield v. Coryell, 4 Wash. C. C. 371, were included ; and fol- 
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lowing out this line in Butchers’ Union Co. v. Crescent City Co.,111 
U. S. 746, he said, “It does not limit the subjects upon which the 
States can legislate. . . . It only inhibits discriminating and 
partial enactments, favoring some to the impairment of the rights 
of others” (p. 759). Mr. Justice Bradley alone appears to have 
gone further and regarded the amendment as securing a larger 
class of rights. 

Prof. Pomeroy concludes that the restricted view of the majority 
was erroneous, and that, while not formally overruled, its sound- 
ness may well be doubted ; but he states the object to have been 
“to afford the same protection to all persons as citizens of the 
United States against local oppressive laws, which the Constitution 
originally afforded to all persons in their character as citizens of 
the several States ; Const. Law, 3d ed., p. 528, thus, !ike Judge 
Field, assimilating the provision to Article IV. Sect. 2, Cl. 1. 

Perhaps the true test is that stated by Judge Cooley in his Con- 
stitutional Principles, p. 246, that ‘‘ Whatever one may claim as of 
right under the Constitution and laws of the United States by vir- 
tue of his citizenship, is a privilege of a citizen of the United 
States.” In the same work, p. 245, he says, “ The line of distinc- 
tion between the privileges and immunities of citizens of the United 
States and those of citizens of the several States must be traced 
along the boundary of their respective spheres of action, and the 
two classes must be as different in their nature as are the functions 
of their respective governments.” And he is of opinion that it 
may be doubtful whether the amendment has imposed any addi- 
tional limitations on the powers of the States, a view in which that 
very discriminating foreign writer, Von Holst, in his Constitutional 
Law of the United States, p. 250, agrees. 

In any aspect it seems clear that the amendment creates no new 
privileges and immunities as to judicial proceedings, except such 
as are included in the phrase “due process of law.” If prior to 
the amendment the States were at liberty to try offences as they 
pleased, they are so still, so long as they act by due process of law. 
If prior to the amendment the Constitution contained no express 
limitation, and there was no inherent right to trial byjury, so that 
a State could, if it pleased, abolish that form of proceeding, that 
power remains, unless taken away by the express language of the 
amendment. 

It has never been seriously asserted that formerly the States 

















THE ANARCHISTS’ CASE. 315 


were bound to proceed by jury trial. As said by Mr. Justice Field 
in the course of his dissenting opinion in Neal v. Delaware, 103 
U. S. 370, a case not turning on this point, before the amendment 
no one would have doubted but that “it was competent for the 
States to dispense completely with juries, and to require all suits, 
civil and criminal, to be determined without their aid” (p. 405 ). 
See, also, Story’s Commentaries on the Constitution, 4th ed., § 1947. 
Since, therefore, there was no privilege to trial by jury inherent in 
citizens of free States, such privilege, if any there is, must either 
be directly created by the Constitution or by the amendment in 
question. 

It is almost needless to repeat here that the first ten amend- 
ments did not apply to the several States ; and the fact that while 
it was deemed expedient to restrict the federal government the 
States were left free, is cogent to show both that there was no in- 
herent right, else the federal government need not have been re- 
strained, and that the States were meant to be at perfect liberty, as 
otherwise they would have been restricted also. Nor can it be 
contended that since citizens of the United States, when tried in 
federal courts, could claim this right, it was a privilege or immu- 
nity of such citizens, and therefore included in the phrase in the 
Fourteenth Amendment ; for, if this right guaranteed by the Sixth 
Amendment has become a limitation on State authority, then 
equally has the right to be tried for felony only after indictment or 
presentment by a grand jury, and this latter proposition was ex- 
pressly denied in Hurtado v. California, 110 U. S. 516. 

It follows, therefore, that, if a right to trial by jury in criminal 
cases is guaranteed by the Constitution of the United States, it is 
solely by virtue of the requirement that no State shall deprive any 
person of life, liberty, or property, without due process of law. 

Few more difficult questions have ever arisen than that of de- 
fining the phrase “due process of law;” indeed it may well be 
deemed impossible to frame a definition that shall cover all pos- 
sible cases, and, as Judge Miller has said in his often-quoted 
opinion in Davidson v. New Orleans, 96 U.S.97, . . . “there 
is wisdom, we think, in the ascertaining of the intent and applica- 
tion of such an important phrase in the Federal Constitution, by 
the gradual process of judicial inclusion and exclusion, as the 
cases presented for decision shall require, with the reasoning on 
which such decisions may be founded ” (p. 104.) 
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It has sometimes been intimated that the phrase, closely follow- 
ing, as it does, the language of Magna Charta, must be given the 
same interpretation, with the result that nothing would be due 
process unless it retained the forms in use at that time. On the 
other hand, it is obvious that a proceeding is not due process 
merely because sanctioned by legislative authority. 

The rule is best stated in the language used by Daniel Webster 
in the Dartmouth College Case: “By the law of the land [the 
phrase used in Magna Charta] is most clearly intended the general 
law ; a law which hears before it condemns ; which proceeds upon 
inquiry, and renders judgment only after trial. The meaning is, 
that every citizen shall hold his life, liberty, property, and immuni- 
ties under the protection of the general rules which govern society. 
Everything which may pass under the form of an enactment is not 
therefore to be considered the law of the land. If this were so, 
acts of attainder, bills of pains and penalties, acts of confiscation, 
acts reversing judgments, and acts directly transferring one man’s 
estate to another, legislative judgments, decrees, and forfeitures in 
all possible forms, would be the law of the land.” 5 Works, 7th 
ed., pp. 487, 488. This is cited by Von Holst as the sound doc- 
trine, and, in accordance with it, he declares that the prohibition 
applies only to the most general principles, viz.: “that no one 
shall be convicted unheard ; that the facts alleged must be exam- 
ined into; and that a decision shall be made only after a legal trial 
of the facts in a court of competent jurisdiction.” Constitutional 
Law, pp. 252, 253. 

The question naturally suggests itself whether this provision 
necessitates a trial by jury; whether the right to this form of trial, 
unquestionably secured in prosecutions in the federal courts, is, 
by the Fourteenth Amendment, equally guaranteed in the State 
courts. 

This point appears never to have been decided by the Supreme 
Court of the United States in respect to criminal cases. In 
Walker v. Sauvinet, 92 U. S. 90, the court held that in a civil 
action a jury trial was not essential to due process. Yet that 
the right to a jury in civil cases was regarded as of great im- 
portance is plain from the Seventh Amendment, which preserved 
the right in the federal jurisdiction, when the matter in dispute 
was more than twenty dollars; and under the constitutional pro- 
vision now in question no ground for distinction in this respect, 
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between civil and criminal cases, is perceived, since deprivation 
of life, liberty, and property are classed together. 

While there is no express decision, indications are not wanting 
of the opinion of the court that in criminal as in civil proceedings 
it is within the discretion of each State to regulate the matter for 
itself. Such was understood by Mr. Justice Harlan, dissenting, to 
be the effect of the opinion given in Hurtado v. California, supra ; 
and in Fx parte Virginia, 100 U.S. 339, and Neal v. Delaware, 
103 U.S. 370. Mr. Justice Field supported his dissenting opin- 
ions by arguments founded on the power of the several States 
prior to the Fourteenth Amendment to have abolished jury trials, 
and declared that that power still existed. It is worthy of note, 
also, that in Strauder v. West Virginia, 100 U.S. 303, Mr. Justice 
Strong referred the right of trial by jury to the State, and not 
to the National constitution. So, too, in Missouri v. Lewis, 1o1 
U.S. 22, Mr. Justice Bradley, who in the Slaughter-House 
Cases evinced a disposition to carry the effect of the amendment 
further than any other member of the court, observed: “We 
might go still further, and say, with undoubted truth, that there 
is nothing in the Constitution to prevent any State from adopting 
any system of laws or judicature it sees fit for all or any part of 
its territory.” ‘The Fourteenth Amendment does not profess to 
secure to all persons in the United States the benefit of the same 
laws and the same remedies. Great diversities in these respects 
may exist in two States separated only by an imaginary line. 
On one side of this line there may be a right of trial by jury, 
and on the other side no such right.” ror U.S. 31. 

The last sentence clearly implies that trial by jury is not a 
requisite of due process of law, for it is to be borne in mind that, 
in relation to the federal Constitution, what is due process of law 
in one State will, if actually sanctioned by the local laws, be so 
in another. It cannot be made legal to try a criminal without a 
jury in California if it cannot equally be made legal in Maine. 
The right to due process of law is a national right, and must 
conform toa national standard; a form of proceeding does not 
meet that standard merely by virtue of its having been in use in 
a particular State prior to the creation of the right. No one has 
ever contended that the amendment was to crystallize the pro- 
cedure of each State as it was found when the amendment became 
operative. If due process rested on the actual practice then pre- 
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vailing, it was: “due” simply by virtue of the expressed sense of 
the legislature of each State, and there is no ground for saying 
that the sense, as then expressed, was _ taken, as to each State, as 
an immutable standard, or that a subsequent expression would 
not have as great effect. The United States Constitution gives 
its protection to every person as viewed from the national stand- 
point, and when it establishes a right, State lines disappear, and 
the measure of that right must be the same wherever, within the 
Nation’s boundaries, it is called in question. It may be fearlessly 
asserted that if one State can lawfully proceed to try a criminal 
in a certain way, any other State may, in the discretion of its law- 
makers, do the same, although that mode was adopted by the one 
before, and by the other after, the Fourteenth Amendment became 
the law of the land. 

The foregoing expressions of the Supreme Court and of its 
individual members seem, therefore, to point clearly to the con- 
clusion that the provision in question does not necessitate a trial 
by jury. This opinion is confirmed by the authority of Judge 
Cooley, who, in his edition of “Story’s Commentaries on the 
Constitution,” says that, so far as the first ten amendments are 
concerned, “The States, in the enforcement of their own laws 
for the preservation of peace and order, may dispense with the 
grand jury if the legislature shall so provide ; and they may make 
all State offences triable before a single judge, instead of by a 
jury, if that mode of trial shall be thought most politic or most 
conducive to justice. And no more under the fourteenth article 
than previously can the federal government interfere with the 
mode prescribed for the trial of State offences : whatever is estab- 
lished will be due process of law, so that it be general and impar- 
tial in operation, and disregard no provision of federal or State 
constitution.” § 1947. 

But it may be urged that although trial by jury is not required, 
trial by a partial or biased jury is prohibited; that trial by any 
legally authorized and impartial tribunal may be due process of 
law, but that trial by a body prepossessed against the accused 
would not be. . 

This argument is not without force ; while the sound discretion 
of legislators may deem it expedient, and equally or better calculated 
to secure justice, that a single judge or a bench of judges should 
decide all criminal cases rather than a jury, and may, by the 
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powers vested in them, so ordain without infringing any of those 
fundamental principles of right which make up due process of 
law, it may, notwithstanding, be true that a system which should 
give the decision to a body already biased, which in effect should 
oblige one accused of crime to plead his cause before those who 
had already prejudged him, would violate those fundamental 
principles. 

It cannot, however, be asserted that on this account every trial 
in which the jury was not wholly impartial would fail of being 
due process. Such a provision as the one in question is aimed at 
the system, and not at the administration of it. It may well be 
that a State can deprive of life, liberty, and property through its 
judicial officers as well as through its legislative or executive 
branches, and if a State court should give a judgment illegal for 
want of jurisdiction, or kindred cause, it might be a matter cogniz- 
able and remediable by the Supreme Court; but if the State 
creates a system of procedure which offers protection from a 
partial jury, a system wholly in accord with the Constitution of 
the United States, and if the State courts administer justice in 
accordance with that system, select a jury pursuant to the rules 
there laid down, try the question of partiality by the methods 
prescribed, surely it can never be said that there has not been due 
process of law simply because opinions may differ as to the effect 
that should be given to certain of the evidence introduced to test 
the incidental question of partiality. Under no other section of 
the Constitution is provision made for overturning the decisions 
of the State tribunals for error unless the error is committed in the 
decision of a question as to the effect of the federal Constitution 
or the federal laws; in no other class of cases brought before it 
from a State court for review can the decision of a question of 
fact or of general law be made the basis for reversing the judg- 
ment; a State court may pronounce a contract invalid for any 
reason except the subsequent enactment of a statute impairing 
it, and although the decision may be deemed manifestly erroneous 
it stands as final and subject to no review. Bethell v. Demaret, 
10 Wall. 37. The protection of an appeal to the Supreme Court 
of the United States is elsewhere limited to the correction of 
erroneous decisions of purely federal questions, and no attempt is 
made to supply a safeguard against errors, or even against corrup- 
tion, in the State courts in other matters ; yet, under this section 
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of the Fourteenth Amendment, efforts are made to have the entire 
record from the State court overhauled. Very pertinent is the 
language of Judge Miller in the opinion already quoted, where, 
speaking of this same provision, he said: “In fact, it would seem, 
from the character of many of the cases before us, and the argu- 
ments made in them, that the clause under consideration is looked 
upon as a means of bringing to the test of the decision of this | 
court the abstract opinions of every unsuccessful litigant in a State 
court of the justice of the decision against him, and of the merits 
of the legislation on which such a decision may be founded.” 
96 U.S. 104. 

It was said in rendering judgment in Walker v. Sauvinet, supra, 
where the right to a trial by jury in a civil case was claimed to be 
guaranteed by the Fourteenth Amendment: “Due process of 
law is process due according to the law of the land. This pro- 
cess in the States is regulated by the law of the State. Our 
power over that law is only to determine whether it is in conflict 
with the supreme law of the land, — that is to say, with the Con- 
stitution and laws of the United States made in pursuance thereof, 
—or with any treaty made under the authority of the United 
States. Art. 6, Const. Here the State court has decided that 
the proceeding below was in accordance with the law of the State; 
and we do not find that to be contrary to the Constitution, or any 
law or treaty of the United States.” And in like manner in a 
criminal case, is it not true, if the State court has decided that the 
proceedings were in accordance with the law of the State, and that 
law by providing for an impartial jury has fulfilled the require- 
ment providing for due process of law, that the court in ascertain- 
ing that the State law does so provide has discharged its mission 
of enforcing proper obedience to the Constitution of the United 
States ? 

Every system of procedure rests ultimately on the proper dis- 
charge of their duties by persons selected for and intrusted with 
the performance of those duties. The most that can be done is 
to secure to all persons a right to have the performance of their 
duties by inferior officers, ministerial or judicial, reviewed by those 
of a higher grade. The proper working of the most skilfully 
devised system will still rest ultimately on the fidelity to their trusts 
of certain individuals. Thus, in the selection of a jury, it is neces- 
sary that the decision as to whether an individual summoned as a 
















THE ANARCHISTS’ CASE. 321 


juror is oris not disqualified by partiality should be placed on some 
person or persons, and the best that can be done is to make a judi- 
cious selection in imposing the duty. Whether the matter be left to 
the discretion of the trial judge, as in Illinois, or be left to triers, 
according to the old practice, it will still, like other questions of 
fact or of mixed law and fact, be liable to erroneous decisions, and 
oftentimes equally discreet persons might differ in opinion as to 
whether bias was shown sufficient to disqualify or not. Shall it 
then be said that the whole matter is to be taken up to the Supreme 
Court of the United States, and that body be called upon to deter- 
mine whether the evidence on voir dive as reported shows too 
much bias, on the ground that if it does, the accused was not given 
due process of law? 

It is impossible to suppose that by these words is meant a cor- 
rect decision of this or any other incidental question. Due process 
of law by a State in depriving a person of life, liberty, or property 
can only mean and must be taken to mean in this connection the 
establishment of such a system of procedure as provides for a fair 
trial ; and if such a system is provided and acted upon by those 
who are intrusted with the duty, there will be no failure of due pro- 
cess, in the constitutional sense, although there may be a failure of 
justice. It consists not in reaching a right conclusion absolutely, 
not in trying a man by a jury utterly impartial, if partiality is in 
question, but in supplying the means, working as we must through 
human agencies, of attaining the right result ; and if there isa failure 
owing to the defectiveness of the agencies, it is no more than often 
happens. Equally well might failure of a jury to arrive at the 
truth be deemed a lack of due process, as an error of the trial 
judge in determining the questions submitted to him. Neither 
State nor Nation can ensure that errors will not occur; and if the 
State has made such suitable provision as it deems best to prevent 
or correct errors, and has allowed the accused the benefit of those 
provisions, it has acquitted itself of its duties towards the nation 
and towards the man, and having granted him a fair opportunity 
for a fair trial has done all that was required. 

Indeed there is much reason for the contention that the prohi- 
bition of the Fourteenth Amendment applies only to legislative 
action and perhaps to questions of jurisdiction. Mr. Justice Field, 
speaking of it in Neal v. Delaware, supra, said: ‘‘ That is a pro- 
vision found in all our State constitutions from the origin of the 
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government, and is intended to protect life, liberty and property 
from arbitrary legislation.” Those cases which arose under the 
civil rights legislation, concerning the exclusion of negroes from 
juries when the accused was acolored person, if they are still to be 
regarded as law, must be deemed rather cases of denying the equal 
protection of the laws, since there the juries were not drawn pro- 
fessedly in accordance with the State statutes. No case has been 
found going to the extent of saying that action of a State court in 
professed obedience toa constitutional law and making no discrimi- 
nation of race or color can be assailed as a'violation of the Four- 
teenth Amendment. The statute to be applied unquestionably 
may be, and its constitutionality is to be determined ; but the acts 
of the State tribunals, it is believed, so long at any rate as they do 
not repudiate the statute, cannot be impeached. Thus where the 
question was whether a man had been deprived of an office without 
due process of law by proceedings under a State statute, it was 
said: “It is substantially admitted by counsel in the argument 
that such is not the case, if it has been done, in the due course of 
legal proceedings, according to those rules and forms which have 
been established for the protection of private rights. We accept 
this as a sufficient definition of the term ‘due process of law,’ for 
the purposes of the present case. The question before us is, not 
whether the courts below, having jurisdiction of the case and 
the parties, have followed the law, but whether the law, if followed, 
would have furnished Kennard the protection guaranteed by the 
Constitution. Irregularities and mere errors in the proceedings 
can only be corrected in the State courts. Our authority does not 
extend beyond an examination of the power of the courts below 
to proceed at all.’”’ Kennard v. Louisiana, 92 U. S. 480, 481. 

The ultimate question really is whether, by the Fourteenth 
Amendment, the Supreme Court of the United States is vested 
with authority to review the decisions of the State courts in all 
matters, criminal and civil, to determine whether State laws have 
been correctly interpreted and enforced. If due process of law 
depends upon the correct determination of facts or issues arising 
in the enforcement of local statutes, then in every case it becomes 
a federal question,— that is, a question arising under the Constitu-_ 
tion and laws of the United States,— whether those facts and 
issues have been rightly found. If, such a question being brought 
before it, the court, by virtue of its duty to see that the Constitu- 
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tion is obeyed, is required or empowered to determine the sound- 
ness, in fact or law, of the decision of the State court, then in 
every case a separate investigation must be made by it of the pro- 
ceedings appealed from ; and it will not be bound to follow the 
State decision, although the latter was on a point of local law. 
And if an alleged error of Judge Gary, in being satisfied that the 
jurors Sanford and Denker were not disqualified under the jury 
law of Illinois, would give the Supreme Court of the United States 
a right or a duty to consider in detail the examinations of those 
jurors, in order to determine whether he was properly so satisfied, 
and empower it to reverse his judgment and that of the Supreme 
Court of Illinois, on being convinced that he was in error, as the 
course of the court seems to indicate, then the Fourteenth Amend- 
ment has given the Supreme Court jurisdiction on writ of error to 
the State courts practically in all cases; a jurisdiction wholly un- 
shackled by the limitations imposed in cases coming from the 
inferior federal courts. 

It is preposterous to attribute any such sweeping effect to the 
amendment. That amendment was adopted under special circum- 
stances, and chiefly, at any rate, to secure a special object,—the 
establishment of the enfranchised negroes of the South on a 
basis of equal rights with other citizens. It may be that a broader 
object was also in view; that, as said by Mr. Justice Bradley in 
the Slaughter-House Cases, supra, it was aimed at the spirit of 
insubordination to the national government that had been dis- 
played ; but, without restricting it to its effect in securing to the 
negroes their newly-granted equality, it is not improper toconsider . 
in construing it what its immediate purpose was. 

Nor are the same principles of interpretation to be followed 
where a provision of the organic law is in question that prevail 
in determining the effect of a private instrument. The spirit must 
be followed rather than the letter, and that construction adopted 
which shall do most towards harmonizing the whole. The mere 
literal meaning of the words is not to be given undue importance, 
but the pervading sense of the whole is to be kept in view. When 
Chief Justice Marshall, the creator of American constitutional 
law, found authority for Congress to charter the Bank of the 
United States, he was not guided solely by the written words of 
the Constitution. The right to issue a paper currency is not con- 
tained expressly in any grant of powers. The conclusions reached 
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in McCulloch v. Maryland and Juillard v. Greenman are attained 
by considering the Constitution in its entirety, and interpreting it 
in a broad spirit calculated to give it effect as an entirety. Andin 
like manner, when the other scale is uppermost, when it is a 
question, not of curtailing the national government in the functions 
of nationality, but of abridging the independence of the several 
States in the functions of local government, the same spirit 
should prevail ; and unless a breach in the symmetry of the Con- 
stitution is clearly intended,in determining which the circumstances 
attending the adoption of an amendment are significant, the con- 
struction should be adopted, as far as possible, which will fit into 
and fill out the body of the instrument rather than violently dis- 
rupt it. 

Thus, in considering the force and effect of the Fourteenth 
Amendment, the mere ordinary import of the words used is not to 
prevail exclusively ; it cannot be disregarded, indeed, but it should 
be made to a large degree subordinate to the spirit, keeping in 
view the particular ends designed to be corrected, and the connec- 
tion with the rest of the Constitution. 

The fundamental plan of our scheme of government is the dual 
sovereignty of the State and of the Nation. Certain fields have 
been assigned to each, and, without destroying the very framework 
of the system, neither can be largely encroached upon. The great 
prevailing idea is that of local self-government coupled with a 
nationality complete in all things pertaining to the people as a 
whole. The due administration of its laws, free from control or 
supervision, was carefully preserved to each State, so long as its 
laws concerned its internal affairs and government only, and 
violated none of the fundamental rights specified, beside which 
may well and properly be classed the right not to be oppressed by 
arbitrary legislation. But it was never designed that the State ad- 
ministration of justice should be reviewable by the federal courts 
for the purpose only of correcting errors committed as to matters 
pertaining to the State, or of enforcing obedience to State laws. 
Unless, therefore, the intention is plain, no construction should be 
given that will disturb this fundamental division of powers, and 
overturn the local independence. 

So far from such a construction being required, there seems to 
be nothing in the language or spirit of the Fourteenth Amendment 
warranting it ; and this is further supported by the history of its 
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adoption. It can hardly be supposed that this part of the first 
section, if designed radically to alter the distribution of powers, 
would have passed through Congress almost unnoticed. Yet such 
is the case; while Charles Sumner, and Henry Wilson, and other 
leading statesmen of the period were hotly disputing over other 
provisions, this one was allowed to pass wholly undiscussed, and 
almost unmentioned. If its effect was only to reénforce provisions 
already found in most, if not all, of the State constitutions, to pre- 
vent wilful violations by legislation of certain principles of funda- 
mental justice, which, except under the influence of popular 
passion, would never be violated, while an important development, 
it would not be a wide departure, and its failure to attract atten- 
tion is readily understood. 

That such is the proper interpretation is deducible alike from 
the spirit that pervades it, from its relation to the body of the 
Constitution, and from the decisions as to its effect. There is no 
indication in the amendment itself that it was designed to enlarge 
the jurisdiction of the federal Supreme Court by imposing the 
requisite of due process of law on the part of the States, and it is 
indeed fairly inferable from the language used that the chief object 
was, as stated by Judge Cooley (Constitutional Limitations, 5th 
ed., p. 359, note 3), to preclude legislation. In this sense only 
is it an outgrowth of, rather than an excrescence upon, the original 
instrument. And although a few expressions may be found in 
the reports suggesting that it has a more sweeping effect, no case 
has yet gone so far as would be required in order to say that 
any part of the proceedings in the Axarchists’ Case was within 
the scope of the amendment, or that anything in the case except 
the validity of the jury law of Illinois would fall within its pur- 
view. 

The intensity of the struggle to preserve nationality and the 
difficulties of the reconstruction period have created a tendency to 
look upon the national government as the source of protection in 
cases where personal rights are concerned, even when they are 
rights granted by the States themselves, and guaranteed by their 
constitutions. In avoiding the perils of dissolution, the not less 
perils of too great centralization have come to be disregarded, and 
a latitudinarian spirit of construction would obliterate the land- 
marks set by the founders of the nation, and erect upon the basis 
of the Fourteenth Amendment a new judicial system with the Su- 
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preme Court at Washington as a final court of appeal from all 
tribunals, state and federal. | 

But although the Civil War has decided, more effectively than 
any judicial opinion, that we are a nation, and the amendments 
growing out of that great epoch have provided that citizenship in 
the nation shall not depend on race or color, and that there shall be 
no discrimination between citizens by a State, it has not yet been 
decided or provided that the independence as to local matters, 
which forms the strongest bulwark against that disintegration so 
often predicted, has ceased, and that the State in the administra- 
tion of its laws is to be subjected to the surveillance of the 
national courts. And it is to be deplored that the Supreme 
Court of the United States, upon which chiefly rests the re- 
sponsibility for preserving the proper relation of dependence and 
independence between things national and things local, should 
have adopted a course which may tend to countenance such an 
idea. 





William H. Dunbar. 


CAMBRIDGE, MAss. 





A CREDITOR’S RIGHT TO HIS SURETY’S 
SECURITIES. 


HE question for discussion is whether a debtor can pledge 
his property so as to indemnify his surety, without giving 
the creditor a preferred claim on the indemnity fund. In such a 
case it is not contemplated that the surety shall pay the debt out 
of the security in the first instance, but if through default of his 
principal he should be obliged to pay out of his own property, it is 
intended that he shall have recourse to the fund for reimburse- 
ment. One must distinguish carefully between three classes of 
cases : first, those in which the security is given primarily for the V 
better protection of the debt ; second, those in which the surety 
has the power, though not the duty, to apply the security in dis- 
charge of the debt; third, those in which the security is given 
merely for the purpose of indemnity. In the first class there can _, 
be no question that the creditor has the rights of any cestuz gue 
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trust; in the second, the rights of the creditor must be worked 
out, if at all, by a proceeding in the nature of an equitable trustee- 
process. These two classes we propose to exclude altogether | 
from this discussion ; our attention will be turned solely to those ~ 
cases in which the security is given purely for indemnity. 

The result will frequently be the same whether the security be 
applied in discharge of the debt, or whether it be retained for 
reimbursement ; this is true where the surety is solvent and where 
the indemnity fund is equal in amount to the debt, but it will be 
readily seen that in case of insolvency or bankruptcy it makes 
a great difference whether the creditor be allowed to reach the 
security directly or whether he be obliged to rank with the general 
creditors. 

The question has been frequently before the courts both in this 
country and in Great Britain, and various results have been reached 
which cannot be reconciled. It is proposed to consider the cases 
under the following four heads, which, it is believed, will be found 
to comprise most of the decisions: first, where the security for | 
personal indemnity is held to constitute a trust fund for the pay- 
ment of the debt; second, where the equity of the creditor does 
not arise until the insolvency of the surety; third, the English 
cases, following the rule of Ex parte Waring, that in the event of 
double bankruptcy the creditor may reach the security ; fourth, 
the Scotch decisions, according to which the holder of the obliga- 
tion has no claim to the security, though indirectly he may, in 
common with the general creditors, derive a benefit from its ) 
existence. 

The first case on record is that of Maure v. Harrison, ! in which 
it is stated that “a bond creditor shall in this court have the benefit 
of all the counter-bonds or collateral securities given by the prin- 
cipal to the surety ; as, if A owes B money, and heand C are bound 
for it, and A gives C a mortgage or bond to indemnify him, B 
shall have the benefit of it to recover his debt.” This case has 
remained a solitary decision in England, and is at variance with 
Ex parte Waring.* The doctrine as it stands, without qualifica- 
tion, is that all securities given by a principal to his surety are y 
held in trust; the case was so interpreted in New York, * at an 
early period, and may be said to lie at the basis of most of the 





11 Eq. C. Abr, p. 93. 2 19 Ves. 345. 
8 Moses v. Murgatroyd, 1 Johns. Ch. 119. 
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American law on this point. The reasons given by the courts for 
deciding that this transaction creates a trust, even where the funds 
are given for the surety’s indemnity alone, are, to say the least, 
unsatisfactory ; but the statement is generally made that, in accord- 


ance with a settled principle in equity, securities in the hands of | 





sureties enure to the benefit of creditors, though in carrying out | 


this principle the intention of the parties be entirely disregarded. 
In this view of the case it goes without saying that assent or 
knowledge on the part of the creditor is not necessary to perfect 
the trust ; the transaction being for his benefit, his assent will be 
presumed.! It is as though the debtor had originally constituted 
the surety a trustee of funds with which to extinguish the debt 
when it became due, whereas the real object doubtless was to gain 
credit for the bond, note, or other obligation through the name of 
the surety, and at the same time leave him with the means of pro- 
tection. True, the principal intended his debt should be paid, but 
it was to remain merely a personal claim against himself or his 
surety, and not to become a claim against any specific fund. The 
security is for indemnity against any loss the surety may incur on 
the credit given his principal. No holder is named as beneficiary 
in any contingency; the instrument is negotiated alone on the per- 
sonal credit of the parties. Now, if a trust is created, it must be 
either express or constructive ; if the former, it would appear from 
the language or intention of the parties ; if the latter, it must be in 
order to accomplish justice. But there is nothing in the phrase 
“to indemnify the surety” from which to infer an express trust ; 
and should the security, on the other hand, realize less than the 
debt, it is clear that if the creditor is allowed to appropriate it and 
then claim against the insolvent estate for the balance, the latter may 
be left without any means of reimbursement. This fact is in itself 
sufficient to negative the idea of a constructive trust, based on any 
principle of justice. 

Frequently an analogy is drawn between the case we are now dis- 
cussing and that of a creditor whose remedies against the principal 
debtor are transferred to a surety who has paid the debt.? In 
answer to this argument it is sufficient to say that in the latter case 
payment by the surety extinguishes the creditor’s claim, and what 
he petitions for is a substitution to the creditor’s remedies against 





1 Baltimore & Ohio R,R. v. Trimble, 51 Md, 99, at 114; Moses v. Murgatroyd, supra. 
21 St. Eq. Jur. § 638. 
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the principal debtor ; in the former instance there can be no ques- 
tion of substitution proper, for the receipt of the surety’s securities 
by a creditor does not relieve the surety from liability in case the 
securities prove insu‘ficient. The relief by substitution is never 
extended but on the assumption that the debt has been or is to be 
paid in full, so that further detention of the security is against 
equity.! Another objection to allowing substitution is to be found 
in the fact that, the security being for the indemnity of the surety, 
he has no right to it till he has been damnified by payment; the 
creditor’s remedies against the principal debtor, on the other hand, 
ripen as soon as there has been a refusal to pay. By subrogating 
the surety to the creditor’s remedies against his debtor, the burden 
is finally placed where it belongs, and therein lies the equity of the 
transaction. Nosuch object is attained in doing the converse of 
this, the only result of which is to place the creditor in an advanta- 
geous position to which he can lay no claim. The burden in the 
latter case is not always placed where it belongs: if the securities 
are sufficient in value, the burden will take care of itself; if they 
are insufficient, the loss, as has already been stated, will fall, in part 
at least, on the surety. 

The case of Morrill v. Morrill? affords a good instance of the 
common American doctrine. There an infant’s guardian executed 
a mortgage as security to a surety on his bond. It was held that 
the infant was entitled to its benefit for the amount due from the 
guardian. The language of the court is as follows: ‘When an 
assignment of securities is made by the principal to the surety for 
indemnity merely, an implied trust is raised in favor of the creditor, 
which he may enforce on the maturity of the debt, whether the 
surety has been damnified or not, and whether the surety or prin- 
cipal, either or both, are insolvent. The assignment of the security, 
by the principal to his surety is an appropriation of funds for the 
ultimate discharge of the debt for which he is holden. The surety 
has a right to apply the security directly to thedebt. If the surety 
pays with his own funds, he keeps his principal’s debt on foot 
against him and then applies the security to its payment. Thus 
in any event the funds of the principal are made to satisfy the 
principal’s debt, and this accords with the purpose of the principal 
when he gave the security. Ifthe surety after assignment becomes 


— 
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1 Lawson v. Snyder, 1 Md. 79. See also in this connection Bispham’s Equity, § 335. 
253 Vt. 74, and cases cited, 
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insolvent or is discharged from liability, he holds the fund in trust 
for the creditor.” } 

In Re Jerome B. Fickett? the statement is made that there can 
only be complete indemnity-by applying the security in payment 
of the debt ; how this will be accomplished in the case of a defi- 
ciency in the security, the court do not undertake to say. If, for | 
instance, the debt is $1,000, and the value of the security only 
$500, the surety will have to pay at least a part of the remaining 
$500 out of his own pocket. He will not only have to forego 
reimbursement from the security, but he will also be deprived of 


any remedy against his principal on account of the rule against | 


double proof. 

If we hold that in indemnifying the surety ie principal creates 
a fund for the payment of the debt, two consequences follow: 
first, we preclude the former from ever relinquishing the security, 
even before insolvency and before the creditor has learned of its 


existence ; second, we render any set-off in favor of the principal , 


impossible. With regard to the first point there seems to be very 
little authority aside from a strong dictum in the case of Ijames v. 
Gaither.2 As to the second point, there appears to be no authority 
at all. Though these two consequences are the logical and in- 
evitable result of holding that a trust is created, it may neverthe- 
less be doubted whether a court would not in an actual case 
shrink from these applications of their principle. If this be true, it 
‘is obvious that the word “trust” is used in a vague and inaccurate 
sense, and it follows, as we shall soon see, that there is no real 
distinction between the cases we have been discussing and those 





a 


comprised under the next head. = 


In the second class of decisions the right of the creditor to the 
security is held to arise on the insolvency of the surety, but not 
before, and a result of this view is that until insolvency intervenes 
the surety may release the security if he sees fit. This doctrine 





1 See to the same effect New Bedford Inst. tor Savings v, Fairhaven Bank, 9 Allen,175; 
Kelly v. Herrick, 131 Mass. 373; Vailv. Foster, 4 N.Y. 312; Barton v. Croydon, 63 
N. H. 417; Harmony v, National Bank, 13 W. N. (Penn.) 117, n. 1; Re Jaycox, 8 
B. R. 241; Ex parte Morris, 16 B. R. 572; Re Peirce, 2 Lowell, 343. 

272 Me. 266. 

8 93 N.C. at 363: ‘*We think it clearlyto be gathered from the authorities that 
as soon as sucha deed of indemnity is given, the equitable right of the creditor attaches 
to it, and it is not within the power of the surety to put it beyond the reach of the 
creditor,” 
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has obtained in a long series of cases in Connecticut, and as illus- 
trating it we will refer briefly to a few of the more important ones. 

In Thrall v. Spencer! the surety had parted with the security 
before his insolvency to the defendant, from whom the creditor | 
sought to recover it, but the court held that the release was good. 
“The mortgage was not made to the holders of these notes, but 
to the accommodation indorser for his security.” ‘He (the in- 
dorsee) has lain still until the latter (the indorser) had parted 
with possession. . . . He therefore comes too late for relief.” 
And again: “The latter (the indorser) may well relinquish his 
pledge, provided he acts in good faith and without any fraudulent 
design before any claim is made on him for the property.” 

In Lewis v. Deforest? an accommodation indorser retained on 
his insolvency a portion of the funds given him for his indemnity, 
and the court held that the unpaid indorsees might have the latter 
applied in discharge of the debt. Both principal and surety were 
insolvent, but the decision is in no sense dependent on the former 
fact. In this case another point of interest was passed upon. The 
indorser had from time to time taken up notes to an amount greatly 
exceeding the value of the security, which gave him the right to 
appropriate the latter to reimbursement and to add the amount so 
received to his general assets; but since he had failed to do so 
before insolvency, his estate was only allowed to claim against the 
security in competition with the note-holders, whereby the general 
creditors were prejudiced. See also Moore v. Moberly :* “To 
the extent that payment has been made by a surety, he would be i 
entitled to occupy the place and enjoy the rights of a particular f 
creditor, receiving his pvo vata share of the indemnity and leaving 
the residue of his payment as a loss to be borne by himself.” Such a 
disposition of the mortgaged property can hardly have been con- 
templated by either party to the original transaction, nor is it fair 
under the circumstances that the note-holders should be paid at 
the expense of the other creditors of the surety. 

In Homer v. N. H. Savings Bank* it appeared that the surety 
was indebted to his principal in an amount greatly exceeding the \ 
value of the securities given him for his indemnity. It was held 
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87 B, Mon. 299, 301. To the same effect are: Ray v. Proffet, 15 Lea, 517; Ijames v. 
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that the creditor’s rights could be no greater than those of the 
surety, and that consequently the former would take the securities, 
if at all, subject to the same set-off which was good against them 
while in the hands of the latter. 

The doctrine of the Connecticut cases will be found to exist 
with slight modifications in several other States.! The rule in 
Ohio seems to be that where the surety’s liability has been fixed 
by judgment and his principal has become insolvent, a court of 
equity will permit the creditor to proceed directly to appropriate 
the securities to the payment of the debt. “It prevents circuity 
of action, the surety is better indemnified, not being disturbed, 
unless his securities are insufficient, and the creditor has the 
benefit of having his claim satisfied.” ? 

Why an equity should be held to arise in favor of the creditor 
on the insolvency of the surety is not quite clear. The latest 
Connecticut case ® states particularly that the mortgage is both in 
effect and form for indemnity. That being so, is there any justice 
in saying that on the insolvency of the surety the right of his 
estate to indemnity suddenly ceases, merely because a particular 
creditor may otherwise have to forego full payment, or because he 
himself may no longer have control of his property ?# 

It is believed that the doctrines most prevalent in this country 
touching the right of a creditor to the securities held by his surety 
for his personal indemnity have been referred to, and it is now 
proposed, thirdly, to consider the English decisions, the leading 
one of which is Ex parte Waring.’ This case is at variance with 
the earlier one of Maure v. Harrison, and has undoubtedly settled 
the law of England on the_ question now before us. The rule of 
Ex parte Waring is that where both principal and surety are 
bankrupt, the creditors can claim the benefit of the securities. The 
facts of the case were briefly these: Brickwood & Co. had ac- 





1St, Louis Ass’n v, Clark, 36 Mo. 601; Logan v, Mitchell, 67 Mo. 524; Stone v, 
Furber, 22 Mo. Ap}. 496; Constant v, Matteson, 22 Ill. 546, 

2 Ohio Insurance Co. v. Reeder, 18 O. Rep, 35. 

8 Jones v. Quinnipiak Bank, 29 Conn. 15. 

4In Alabama the creditor is substituted to the rights of the surety, to relieve the latter 
from the vexation of a suit and from having to resort to the security for redress. Toumlin 
v. Hamilton, 7 Ala. 362; O. Insurance Co. v, Ledyard, 8 Ala. 866; Saffold v. Wade’s 
Ex,, 51 Ala. 214; Daniel v. Hunt, 77 Ala. 567. 

5 The Mississippi cases will be mentioned in connection with the Scotch cases under 
head four. 
8 19 Ves. 345; 2 Rose, 182, S. C. See also Eddis, Rule of Zx parte Waring. 
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cepted bills of Bracken & Co., and had received from the latter 
securities against their acceptances. First Brickwood & Co., then 
Bracken & Co. became bankrupt. The holders of acceptances had 
proved their debts under both commissions, and the assignees of 
the drawers’ estate sought to recover from the acceptors such sur- 
plus as would remain from the proceeds of the securities after 
payment of the dividends due the several bill-holders. The latter 
petitioned to have the funds applied in discharge of the acceptances 
on the ground that they were held not merely for the personal 
indemnity of the acceptors, but for the ultimate payment of the 
bills. The court, while emphatically denying that the bill-holders 
had any personal claim to the securities, decide that where two 
bankrupt estates are being administered, since it would be inequi- 
table for the one to keep the securities and equally inequitable for 
the other to get them back (as the latter only had a right to them 
on tendering their value or on relieving the acceptors’ estate of all 
liability), the only way to adjust the equities between the two 
estates is to order the one in possession of the securities to apply 
them in discharge of the bill-holders’ claims. ‘“ Accidentally 
another person gets an advantage for which he had not stipulated, 
by reason of the adjustment of equities between the parties.” 

In order to bring a case within the rule of Ex parte Waring, the 
contract between the drawers and acceptors must be still in exist- 
ence and incapable of alteration. Hence if only one of the parties 
be bankrupt, and the other’s estate, though insolvent, has not been 
brought under any forced administration, the rule does not apply.” 
“Where there is no right of double proof, whatever may be the 
equities as between the two firms that are insolvent, I cannot see 
how there can be any difficulty in settling those equities between 
the parties without the necessity of giving to the bill-holder, who 
is simply a creditor without any security, the security which he 
has never bargained for.”® The case of Powles v. Hargreaves * 
shows that the two estates need not be bankrupt in the technical 
sense, but that the rule is properly invoked where they are being 
wound up through the medium of a court of chancery. It is 
there also expressly decided that the rule applies, whether the secu- 





1 Ex parte Smart, 8 Ch, App., at 225, per James, L. J. 

2 Ex parte Lambton, 10 Ch, App. 405; Ex parte South Am. Co., 10 App. C, 635. 
8 Vaughan v. Halliday, L. R. 9 Ch. App, 561, 568, per Mellish, L. J. 

43 DeG,, M. & G. 430. 
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rity be more than sufficient or insufficient to meet the acceptances. 
In the latter case the bill-holders may prove for the deficiency 
(p. 452). 

The rule laid down in Ex parte Waring, though of easy applica- 
tion, is technical in its nature and unsatisfactory in its results, for 
in case of a deficiency in the security the acceptor’s estate has no 
means of indemnifying itself for the amount paid on the subse- 
quent proof. Thus, the very object for which the security was 
given is defeated. Then, again, the court admit that the bill- 
holders have no claim to the security through any right inherent 
in themselves, and yet it is ultimately handed over to them. If 
the creditors have no right to it, it would seem wrong that it should 
enure to their benefit to the prejudice of another. It is a confes- 
sion of weakness on the part of the court to be driven to such a 
result, and that the problem admits of another solution is, we 
think, amply demonstrated by the case of The Royal Bank of 
Scotland v. The Commercial Bank of Scotland,! which brings us 
to the fourth and last subdivision of our topic. 

According ta the Scotch rule the surety has no right to the 
security except to indemnify himself for payments actually made, 
nor have the bill-holders any direct claim, though both principal and 
surety are insolvent ; but if the surety’s estate pays a dividend for 
which it is reimbursed out of the security, a new general asset is 
created ; thus, incidentally, in the winding up of the surety’s estate, 
all the creditors derive a certain benefit from the indemnity fund.? 
Whatever may remain of the latter goes back to the principal’s 
estate. 

The facts of the Scotch case just mentioned were as follows: 
By agreement between A and B the latter undertook to employ 
his works in spinning yarns. All material at B’s works was to 
continue A’s property subject only to B’s lien for advances made 
by him. A and B became bankrupt. B was liable as acceptor 





17 App. 366. 

2 The same rule obtains in Mississippi. Poole v. Doster, 59 Miss. 258. In studying 
the earlier cases (Bibb v. Martin, 22 Miss. 87; Bush v, Stamps, 26 Miss. 463; McLean 
v. Ragsdale, 31 Miss. 701; Carpenter v. Bowen, 42 Miss, 28; Osborn v. Noble, 46 Miss. 
449) it must be constantly borne in mind that they are of three kinds, viz.: Firsé, 
Where the security is given to secure payment of the debt. Second, Where the 
surety has a power to sell the security and apply the proceeds in discharge of his 
obligation as soon as his liability has become fixed. Zhird, Where the security is 
given merely for the surety’s indemnity. The remarks about subrogation only apply to 
the first two classes, 
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on bills drawn by A to the amount of £16,000, and he held goods 
belonging to A of the value of £4,000 as a security against his 
acceptances. The bill-holders claimed that the proceeds of the 
goods should be applied in payment of the bills, so as to reduce 
the amount of their proof against the two estates to £12,000. B’s 
trustees, on the other hand, contended that the bill-holders would 
have to prove against both estates for the full amount, and that all 
dividends paid from B’s estate should be repaid from the security. 
The court in an elaborate opinion refused to follow the rule laid 
down in £x parte Waring, the benefit of which was claimed by 
the bill-holders, on the ground that in many cases it failed to in- 
demnify the acceptor’s estate, and that it distributed the drawer’s 
property in a manner which he had never contemplated. 

It will be of interest to compare the different ways in which the 
general creditors of both estates will be affected according as the 
English or the Scotch rule is applied. Let us stgppose the liabili- 
ties of drawer and acceptor to be £100,000, and their assets to be 
450,000 ; let us assume further that the bills outstanding amount 
to £5,000, and that the securities in the hands of the acceptor are 
worth £2,000; then by the rule of £x parte Waring the bill-holders 
would receive 42,000 and be allowed to prove against the two 
estates for £3,000, obtaining from each £1,500. Thus they 
would collect in all £5,000, or exactly what was due them. The 
assets remaining in the hands of the acceptor and drawer would in 
either case be £48,500. By the Scotch rule the bill-holders 
would also recover £5,000 by proving against the two estates, but 
in this instance, after payment of the bills and reimbursement from 
the securities, the acceptor’s assets would be £49,500 and the 
drawer’s only £47,500. In other words, the acceptor’s estate 
would in the first case be subjected to a loss of £1,500 and in the 
second to aloss only of £500. As the securities were given to 
save the acceptor harmless, it is evident that the latter result is the 
one most in keeping with the intention of the parties. It is only 
just that the drawer’s estate should be made to pay its own debts, 
and not place the burden of them on the acceptor’s estate.} 

It is always for the advantage of the general creditors of the ac- 





1 The figures used with reference to the English rule apply equally to the general 
American rule in cases where both principal and surety are insolvent, The above divi- 
dends, taken individually, may be only approximately correct. Their exact amount will 
depend on whether proof is made against the two estates concurrently or separately. 
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ceptor’s estate that the Scotch rule be followed, for though the 
amount of proof be thereby increased, yet by resorting to the 
securities the estate can reimburse itself frequently to the full ex- 
tent of payments made. No such rule can be laid down with 
regard to the creditors of the drawer’s estate. In the above illus- 
tration it so happened that the English rule was the one most 
favorable to them; but where the acceptor’s estate pays a very 
small dividend and the drawer’s estate, on the other hand, pays a 
large one, the creditors of the latter will usually be benefited by 
the carrying out of the results reached by the Scotch courts, for 
in such cases only a small share of the securities is required for the 
surety’s indemnity, and the portion that is returned to the princi- 
pal’s estate will frequently more than offset the loss occasioned 
by reason of the increased proof. 

With regard to the bill-holders, we may say that by the applica- 
tion of the English rule they will always be benefited at the 
expense of the general creditors of the acceptor’s estate,! and some- 
times, as will follow from what has already been said, at the ex- 
pense also of the general creditors of the drawer’s estate. 

An apparent difficulty in applying the Scotch rule arises from 
the fact that as soon as the acceptor’s estate has been indemnified 
for the first dividend paid to the bill-holders, the amount thus 
withdrawn from the security becomes an asset from which ll 
creditors, the bill-holders included, are entitled to another dividend ; 
if any part of the security still remains, the same process is 
repeated, z. ¢, the bankrupt estate may reimburse ‘itself to the 
amount of the bill-holders’ share of the second and other dividends, 
until the whole of the security has been appropriated to its in- 
demnity. Now it frequently happens that the dividends decrease 
much more rapidly than the security, in which event the above 
process would have to be carried on ad infinitum. As soon as it 
is discovered that this would be necessary, a simple formula? will 





1 We may except the case where the securities together with the dividends obtained 
from the drawer’s estate are sufficient to pay the bill-holders in full. 

2 Suppose the acceptor’s estate be able to pay 40% dividends, its liabilities being £ 10,000 
and its assets £4,000; assume that the bills aggregate £6,000 and that the securities 
will yield £5,000. The first dividend of the bill-holders will be £2,400, the second 
24% of £6,000 or £1,440, the third £864, the fourth £518 8s. By this time the securi- 
ties will be found to have been exhausted, and the acceptor’s estate will suffer to the 
extent of £400. Now let us assume that the assets are £2,000 instead of £4,000, 
the liabilities, bills, and securities reraaining the same as before. The first dividend will 
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it is submitted, determine the exact amount of all the dividends 
due each individual creditor. No such compvtation was rendered 
necessary in the case of The Royal Bank v. The Commercial 
Bank, 7 App. 366, because after the third dividend the security 
was exhausted. 

It will be seen that in many cases the bill-holders are materially 
benefited by the fact that the acceptor holds funds for his 
indemnity, and it may be objected that to allow them to share in 
any way in the distribution of the latter is inconsistent with the 
very foundation on which the Scotch rule rests. In reality, 
however, what they receive is not taken from the securities as 
such, but from the assets of the debtor. The bill-holders do not 
occupy the position of preferred creditors, for they share the sums 
derived from the securities pari passu with the general creditors ; 
nor do they profit at the expense of the acceptor’s estate, since 
the latter has a right to reimbursement for every dividend paid. 
It is inevitable that the amount withdrawn from the securities 
should in its turn become an asset, and it is only just that the bill- 
holders, whose debt has not yet been extinguished, should be 
allowed to prove against it in competition with the other creditors. 

Of the four views presented the last would seem to be the only 
one consistent with justice and the intention of the parties. 

William Williams. 
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be £1,200, the second £720, the third £432, etc. In this case it soon becomes evident 
that the securities will never be exhausted, though the above process be carried on 
ad infinitum. Now the aggregate of all the dividends may be readily determined as 
follows: The numbers 1,200, 720, 432, etc., will be found to constitute a geometrical 
progression, the ratio (¢) of the terms of which is 44%—3, and their number infinity. 
Taking the formula s=,* (@ being the first term of the progression) we find the sum 
of the dividends in this case to be £3,000. The total amount of the securities to be 
divided among all the other creditors will be found to equal £1,200, or the first dividend. 
For if the bill-holders’ dividends are a, 4, ¢, d, efc., to infinity, those of the general cred- 
itors will be a—d, 6—c, c—d, etc. ; the last dividend being infinitely small, it will be found 
on addition that all the terms except a vanish, Having thus ascertained the total amount 
due the general creditors, it will only remain to distribute it in proportion to their 
respective claims. 
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THE demand for the April number, Vol. I., No. 1, was so great as 
to exhaust the edition some time ago. To complete some special vol- 
umes, the editors of the ReEviEw are anxious to obtain a few copies of 
that number. The Treasurer will make a liberal offer for one or more 
copies. 





Durinc the month of January, 1888, seventy-five new members have 
been added to the Harvard Law School Association, representing 19 
States and Territories. They are divided as follows: Massachusetts, 31 ; 
New York, 11; Ohio, 5; Illinois, 6; Connecticut, 3; New Hampshire, 
3; Pennsylvania, 2; Wisconsin, 2; Delaware, Virginia, Arkansas, Ver- 
mont, Tennessee, Missouri, Louisiana, Kentucky, Rhode Island, and 
California, 1 each; and the District of Columbia, 2. 


An idea of the amount of legal business in England is given by some 
statistics in the London “Times.” The list for Hilary term showed a 
falling off under every head but that of chancery causes, as compared 
with the same term of the previous year. The number of appeals 
entered numbered 18g, as against 249 the year before. The number of 
actions in the Queen’s Bench Division, 660, as against 1,052; and the 
total number of causes and actions entered in the various Divisions 
amounted to 2,235 for Hilary, 1887, as compared with 2,286 for 
Hilary, 1886, being a decrease of 51. In the Queen’s Bench Division 
it is noticeable that the popularity of trials before a judge without a 
jury goes on increasing. In practically all cases a plaintiff or de- 
fendant can claim to have a jury, but it is found that for many classes 
of cases a judge sitting alone is the best tribunal, and that both parties 
willingly forego their right to a jury. It is not long ago since the 
cases for trial with juries were in proportion of two to one. This 
change in the taste of suitors may fairly be considered as evidence of 
an increasing faith in the impartiality of the judicial bench. 
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A RECENT number of the “ New York Times” says that “of one 
hundred and forty-four decisions which had been appealed to the 
Supreme Court of New York, fifty-one were either reversed or modi- 
fied. Only ninety-three of the decisions appealed from were sustained. 
This proportion means that the court below, inthe opinion of the 
upper court, errs in every third case which is carried up. It is clear 
that in the fifty-one cases mentioned, one or the other set of judges has 
mistaken the law. This is no small matter, both to those immediately 
concerned and to the general public. A rough estimate of the 
damages caused to the litigants and the State would amount to 
about $15,000. To this must be added the losses caused by delay, 
both to the parties to the actions and to the jurors. Last, but not 
least, such a state of affairs is a direct blow at the dignity of the law, 
which, in order to accomplish its ends, should be kept above suspicion. 
There are only two plausible solutions of the uncertainty of the law: 
either the judges are careless and ignorant, or the legislature has so 
framed its statutes that their interpretation involves the courts in quib- 
bles which, in many cases, are the direct means of defeating justice.” 


AN important decision has been recently made by the Interstate 
Commerce Commission’ defining the extent to which the Interstate 
Commerce law applies to express companies. The conclusions reached 
are as follows :— 

“In respect to some of the express companies there can be little, if 
any, doubt that they are fully subject to the provisions of the law. 
When a railroad company itself conducts the parcel traffic on its line 
by its ordinary transportation staff, or through an independent bureau 
organized for the purpose, or by means of a combination with other rail- 
road companies in a joint arrangement for the transaction of this so- 
called express business, it will not be seriously questioned but that this 
branch of the traffic is subject to the Act to regulate commerce as fully 
as the ordinary freight traffic.” 

The case of independently organized express companies is, however, 
different. ‘A careful examination of the history and the language of 
the Act to regulate commerce has brought the Commission to the con- 
clusion that the independent express companies are not included among 
the common carriers declared to be subject to its provisions as they now 
stand. The fact that a part of the express business of the country is, 
as above shown, within the Act, while another and a much larger part 
of the same business is not so described as to be embraced in the same 
statute, clearly points out the necessity of further legislative action. 
Either the entire express business should be left wholly on one side or 
it should all be included.” 


In the “First Annual Report of the Interstate Commerce Com- 
mission” for 1887, which we have received, through the courtesy of 
Judge Cooley, this distinction between independent and associated ex- 
press companies, with the need for further legislation, is strongly 
affirmed, and the following additional comments are made :— 

“‘What is said of the express business is applicable, also, to the 
business of furnishing extra accommodations to passengers in sleeping 





1 Report and Opinion of the Interstate Commerce Commission in the matter of the Express 
Companies. Decided Dec. 28, 1887. 
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and parlor cars. These accommodations are furnished, in some cases, 
by the railroad companies, and in others by outside corporations, which 
are not supposed to be embraced by the terms of the law. Outside 
companies are also to some extent engaged in the transportation of live- 
stock in cars owned by themselves, but transported over the railroads 
under special agreements with the railroad companies which supply 
the motive-power. As these last named companies furnish better ac- 
commodations for live stock, and transport them with less liability to 
injury, and with less shrinkage than is done in the ordinary stock-car, 
it is not improbable that they, like the companies which furnish special 
accommodations for passengers, may in time build up a large business 
in respect to which they will not be controlled by any existing legisla- 
tion. 

“Tt is well known, also, that the transportation of mineral oil is 
already, to a very large extent, in tank-cars owned by parties who are 
not carriers subject to regulation under the act to regulate commerce. 

“Tf it is the will of Congress that all transportation of persons and 
property by rail should come under the same rules of general right and 
equity, some further designation of the agencies in transportation which 
shall be controlled by such rules would seem to be indispensable.” 


In the Annual Report! for 1886-87, President Eliot says of the Law 
School: “The number of students being large, the expenditures for 
instruction, Library and Reading-room service, and repairs and im- 
provements were increased, and yet a satisfactory surplus remained at 
the end of the year. The admission examination tends to keep 
uneducated persons out of the School, and admits to the regular course 
every year a few men without collegiate training, among whom are 
sometimes found very successful students; but the number of persons 
who have gained access to the degree through that examination has 
been only about nine a year on the average since the examination was 
instituted in 1877.” 


PROFESSOR LANGDELL, in his report, gives an interesting account of 
the growth of the School in the last few years :— 

“It is now just ten years since the three-years’ course and the exam- 
ination for admission went into operation. . . . By 1882-83, the 
three-years’ course and the examination for admission, regarded as 
causes which diminished the size of the School, had spent their force, 
and henceforth an improvement is perceptible. Thus, in 1883-84, 
though the number of new entries was only eighty-six, an increase of 
two, the number of names on the catalogue was one hundred and 
forty-six, an increase of fifteen. In 1884-85 the number of new entries 
was one hundred and one, and the number of names on the catalogue 
was one hundred and fifty-three. The increase in the number of new 
entries was, however, abnormal; for the number of Harvard graduates 
who entered was fifty-six, being the largest number that has ever en- 
tered the School in any year, except 1879-80. In 1885-86 the number 
of new entries dropped to eighty-eight, a loss of thirteen, while the 
names on the catalogue numbered one hundred and fifty-four, a gain of 
one. There were therefore fourteen more old students in the School 








4Annual Report of the President and Treasurer of Harvard College, 1886-57. 
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than in the preceding year, —a fact which finds a sufficient explanation 
in the relatively large number of entries in the preceding year. 

“In the year now under review (1886-87) the evidence of improve- 
ment was so decisive that the success of the three-years’ course, and of 
the examination for admission,no longer remained a question; for the 
number of new entries rose to one hundred and thirteen, a gain of 
twenty-five, while the number of names on the catalogue rose to one 
hundred and eighty, a gain of twenty-six. Nor was this large increase 
in numbers due to an unusual proportion of Harvard graduates; for, 
of the one hundred and thirteen who entered during the year, only 
forty-six were Harvard graduates,—ten less than in 1884-85, and 
thirteen less than 1879-80. Moreover, the experience of the now cur- 
rent year makes it clear that the increase in numbers in 1886-87 was a 
genuine and regular growth; for the number of new entries in the 
current year already amounts to one hundred and twenty-four, a gain 
of eleven over the whole number of new entries in the preceding year, 
and a gain of twenty over the new entries up to the corresponding 
date in the preceding year. Nor is this number swollen by an unusual 
proportion of Harvard graduates, the number of Harvard graduates 
who have entered thus far being only fifty. The names on the catalogue 
for the current year number two hundred and fifteen, a gain of thirty- 
five over the preceding year, and a gain of twenty-six over the largest 
number on any preceding annual catalogue. . . . The present third- 
year class, which numbers thirty, numbered only fifty-five in its first 
year; and it happens, oddly enough, that it was the smallest first-year 
class that we have had since the three-years’ course has been estab- 
lished. That a class which numbered only fifty-five when it entered 
should now, in its third year, number thirty, may well be pronounced 
remarkable. If the present first-year class, which numbers eighty-nine, 
holds out proportionally well, it will give us a third-year class of forty- 
eight. 

“As to the causes of the prosperity which the School has enjoyed 
since the beginning of the year 1886-87, I have nothing new to suggest. 
Doubtless the increase in the amount of instruction in the second and 
third years, and the making of all the instruction in those years elec- 
tive — measures which went into effect at the beginning of the year 
1886-87, — have had something to do with it; but I think the Harvard 
Law School Association, especially through the celebration which it 
held a year ago, has had more to do with it.” 


Tue February “ Atlantic”' contains an interesting article by F. G. 
Cook, a graduate of the Harvard Law School in the class of ’8s5, 
describing the progress of the recent movement in European legisiation 
to make marriage no longer a mere religious rite, but a compulsory 
civil ceremony. We give an outline of its main points. 

During the latter part of the middle ages marriage was regarded on 
the Continent as primarily a civil contract, which, although it was gen- 
erally publicly solemnized by the priests, depended for its validity simply 
on the consent of the parties. 

In the middle of the sixteenth century the Council of Trent affirmed 
marriage to be a religious sacrament. The Catholic countries on the 
Continent quickly promulgated this decree as law. Its influence 





1 “ The Marriage Celebration in Europe.’? The Atlantic Monthly, vol. Ixi, p. 245. 
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spread gradually to Protestant lands. The belief that marriage is pri- 
marily a religious rite became established ; by the close of the eighteenth 
century “a religious ceremony was generally regarded as _ indispen- 
sable. Such ceremony was then ordained by law, and the minister 
celebrating it was made the delegate of the civil power.” 

The reaction began with the French Revolution, which marked the be- 
ginning of a new epoch in marriage legislation. In 1787 a decree of 
Louis XVI. gave Protestants the option of celebrating their marriages 
before the civil authorities by means of le mariage civil facultatif. In 
1792 the establishment of Ze mariage civil obligatotre made the 
civil celebration of marriage compulsory. This principle, that mar- 
riage is primarily a civil institution, survived the French Revolution, 
and in 1804 it was incorporated in the Code Napoleon, which reénacted 
le mariage ctvil obligatoire. The civil ceremony is compulsory ; the 
banns are published by the registrar, or municipal officer, who, after 
the, presentation of birth-certificates and affidavits of consent of the 
necessary parties, declares the parties united in marriage in the town- 
hall in the presence of witnesses, and in the name of the law. The 
registration of the marriage is then drawn up and signed. 

A subsequent religious ceremony is optional. 

Since that time the principle has rapidly spread. Recent history 
shows a tendency in European law to approach a “common type” of 
marriage celebration, —that of the French compulsory civil marriage. 
Italy adopted it in 1866; a large majority of the States of the German 
Empire followed suit in 1875. 

“Switzerland, like France, Germany, Italy, Belgium, and Holland, 
has carefully separated the civil from the religious celebration, prescrib- 
ing the former as the only source of the legal status, and the civil reg- 
istry as the only means of proof. Even where this French principle 
has not yet been adopted, steps preparatory to this have been taken, 
and its substantial acceptance by most Continental countries seems 
near. That marriage is at least an institution of society, and as such 
its celebration must be guarded and regulated by the State for the com- 
mon good, has become a fundamental principle.” 

British law is different. Even prior to the Council of Trent the 
presence of an Episcopal clergyman was always necessary to the legal 
validity of a marriage, although it might be clandestine. In 1653 
Cromwell’s Barebones Parliament established compulsory civil mar- 
riage, but for a day only. In 1753 Lord Hardwicke’s Act did away 
with the validity of clandestine marriages and made solemnization zz 
facie ecclesie the only legal form. At length, in 1836, Lord John 
Russell’s Act introduced optional civil marriage. ‘ Those persons 
unwilling to be married by Episcopal rites are permitted to resort either 
to the customs of any other denomination, or to a ceremony wholly 
civil.” The presence of the civil registrar is required except for Jews 
and Quakers. Ireland and Scotland present some modifications, but in 
general “in the British Isles, as well as on the Continent, the devel- 
opment of the law is toward the adoption of the civil celebration of 
marriage. In both, laxity, multiplicity, and confusion are gradually 
giving place to strictness, unity, and definiteness. In both, the func- 
tions of the State, as compared with those of the Church, have con- 
stantly increased in extent and in importance. But while in the former 
the prevailing type is Je mariage civil facuiltatzf, in the latter it is Ze 
mariage civil obligatoire.” 
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An address recently delivered before the Birmingham Law Students’ 
Society by Sir Edward Clarke, English Solicitor-General} has given 
renewed vitality to the movement in England to break down the dis- 
tinction between barristers and solicitors, and make the legal profession 
into “one body, each member of which should be entitled to do any 
part of the work of the profession.” The change is advocated as of 
benefit to the public, to barristers, and to solicitors. 

The great hardship of the present system is the increased expense of 

litigation. The client engages a solicitor, and explains the case to him. 
In the County Court the solicitor can conduct the case alone, but, if the 
case comes up in a Superior Court, he must engage a barrister, for 
whose services the client pays. The barrister must then be instructed. 
All the facts are written out, the evidence copied, and a brief made out 
by the solicitor for the guidance of the barrister in pleading the case. 
All this is “written out in a big, round hand,” and a correspondingly 
round sum charged the client therefor. “Thus,” says Sir Edward 
Clarke, “at an enormous cost, the knowledge which the solicitor has 
is conveyed to another person, in order that he may put before the court 
the matters which probably the solicitor knows much better, and could 
explain just as well. In most cases the counsel is not the choice of the 
litigant, but is simply the counse! usually employed by the solicitor. 
Whether he performs his duty or neglects it, whether he does it well 
or ill, he is under no legal liability to the man by whom he is paid. 
The brief may not have told him all the facts; he may not have read 
it; he may be in another court when the case is being tried; but a 
client is absolutely in his hands, and cannot sustain any legal claim, 
even for the return of fees which have not been saved.” 
Thus, “ by the artificial rules, the litigants are obliged to bear very heavy 
costs in order to have their case argued by counsel who very often know 
less of the matter than the solicitors who employ them, and do not 
argue it as well. . . . It is even worse in criminal cases. There 
the necessity of this duplication of parts isa very heavy burden on 
poor men who are accused.” 

The change is also urged as of benefit to both “the bar” and the 
so-called “inferior branch of the profession,” by the wider range of 
activity made possible for young and struggling members of the legal 
profession in both classes, the greater opportunity for exercise of special 
qualifications, the admission of barristers to the larger share of work 
done, and profits received by the solicitors, and the admission of solici- 
tors to the greater honors and emoluments of the bar; also, it is claimed 
that the standard of the learning and eloquence of the bar will be raised 
by the admission of solicitors, from whom “a larger knowledge of law 
isrequired . . . . than is even now demanded for an admission to 
the bar ;” also “ stronger judges ” would be obtained. 

Sir Edward Clarke’s chief argument from example is, that “in the 
United States the (single) system has been long established, and while 
the incomes of the leaders of the legal profession are not, I believe, in- 
ferior to those earned in this country, and the part taken by lawyers in 
public life is very considerable, all who have read the reports of legal pro- 
ceedings in the United States recognize the ability of their advocates and 
the sound learning which is found on their judicial bench.” He recog- 
nizes, in closing, grave objections to any sudden change in the existing 
system. 





1 The Irish Law Times and Solicitors’ Journal, Jan. 2S, 1888. 
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“The Law Times” is in favor of abolishing ‘ middle-men in legal 
procedure,” and declares that “no one who has had any experience of 
the working of the present system can shut his eyes to the fact that it 
entails unnecessary. expense upon the suitor.” 

“The Law Journal” of Jan. 21 contains an odzter dictum which 
treats the address as an attack upon the bar, and declares, that “an 
institution like the bar seems likely to stand for some time to come 
the kind of rhetoric with which it is assailed, whether or not from 
the tongues of them of its own household.” 

“The Irish Law Times” is responsible for the following statement : 
“A bill will be introduced next session in connection with the fusion 
of the two branches of the legal profession. The bill was introduced 
last year, but too late to be read a second time. It is called the ‘ Suit- 
or’s Relief Bill,’ and is backed by eight Conservative members, and 
provides that every suitor shall be heard either by barrister or solicitor 
before any tribunal, and that a solicitor may practise as a barrister, and 
vice versa.” 





CORRESPONDENCE. 


THE JUSTICE OF PRIVATE PROPERTY IN LAND. 


CAMBRIDGE, Mass. 

In the January number of the Harvarp Law Review Mr. Samuel 
B. Clarke reviews, from a judicial stand-point, Henry George’s doc- 
trine concerning land, reaching the conclusion that the ownership of 
land by private individuals is unjust. The object of this paper is to 
test the soundness of the reasoning through which this conclusion is 
reached. 

Mr. George’s primary propositions, as expressed by Mr. Clarke, are 
not to be disputed. Few will attempt to deny that “each human being, 
as against all others, and, so far as interference with him by them is 
concerned, is entitled to himself, to his life, to his liberty, to the fruits 
of his exertions, to the pursuit of happiness, subject only to the 
equal correlative rights of every other human being.” Our _ laws 
recognize the right of an unborn babe to life, and seek to protect 
it from violence, even though it be the parents who threaten it. 
To protect life, liberty, and property, laws are framed, and _ that 
such laws may be made and enforced, government is necessary. As a 
government succeeds or fails in securing to those under its jurisdiction 
these fundamental rights, it is strong or weak; and, to a marked failure, 
the natural sequence is a revolution. When an institution is found to 
be repugnant to the natural rights of individuals, the government or 
the people, who are the source of government, may abolish that insti- 
tution. If private property in land is adverse to natural rights the 
American people, who have for this reason already abolished property 
in slaves, may abolish property in land. Starting, then, from this com- 
mon ground, let us follow George’s chain of argument, as Mr. Clarke 
gives it, and see if it contains no unsound link. 

Concisely given, the reasoning is as follows: It is agreed that all 
men have equal rights to life. A right to life ineans nothing if it does 








CORRESPONDENCE. 345 


not carry with it a right to the means whereby alone life can be sus- 
tained. Land is, literally, indispensable to life, — it is man’s foothold, 
the only source of the means of nourishment and of comfort, the basis 
of all that man has power to form from matter. Since every man, then, 
has a right to life, he has a right to land; and since the rights of all 
men to life are equal, their rights to land are equal. A system, there- 
fore, which fails to distribute the land equally among the inhabitants is 
wrong, and should be overthrown. 

Where, in this argument, does the fallacy lie? Is it not in the word 
“equal” ? What do we mean by saying that all men have egza/ rights 
to life? One child may be born strong and healthy, another weak and 
sickly ; and in no way is their condition due to themselves. Do we 
mean that the weak child is, of right, entitled to a portion of the other’s 
vitality? No, not that; we mean that each child has the right to keep 
whatever of life is 47s; and the strong child has no greater right to his 
larger share of life than the weak child has to his smaller portion. In 
the course of years their positions may be reversed ; but, at all times, 
they have egual rights to their own. In the same way the Jortion 
of property to which each child is entitled at birth may be greater or 
smaller, but the rzghts of each to his own are equal; and in this sense 
it is true that all men have equal rights to land as well as to everything 
else that this world contains. 

But George and his followers, while they use the word egwa/ in the 
above sense when applied to rights to life, and even when applied to 
rights to commodities, give the word a different meaning when applied 
to rights to land: their proposition is, that since the rzgh¢s of all men to 
live are egua/, therefore all men are entitled to egual portions of the 
earth’s surface. The Communists make the same mistake, but carry their 
argument to its logical conclusion, saying that since all men have equal 
rights to life and happiness, all men are entitled to equal shares of 
everything in the world necessary for, or conducive to, the attainment 
of these ends. George and the Communists are alike illogical, but the 
Communists are at least consistent. Let us examine the grounds for 
distinction that enable Mr. Clarke to hold with George, that while ab- 
solute property in land is unjust, absolute property in things other than 
land is justifiable. 

‘That land is essential to life offers no ground for a discrimination, for 
land alone will not support life. Food, and, in this climate, shelter 
and clothing, are equally indispensable ; yet George does not hold that 
these should be equally divided. “Land,” says Mr. Clarke, “can be 
acquired by the exercise of one’s natural faculties as readily and effect- 
ually as can any other physical thing. . . . Inneither case is any 
matter created,, that being beyond man’s power to do. In both cases 
possession is taken and form is changed by brain-directed labor, and 
nothing else is done or happens.” What, then, is the distinction? 
The reducing to possession, says Mr. Clarke, will not always give a 
good title, for a human being may be reduced to possession, and it is 
admitted that slavery is unjust. But the reducing of another’s person or 
property to possession is clearly a violation of the other’s rights. Posses- 
sion will give a good title when no better title can be set up against 
it, and wherein does the possession of an unused block of stone give a 
better title as against the public than the possession of an unused acre of 
land? The appropriation of land interferes with the exertion of one’s 
natural powers, says Mr. Clarke, which is not the case with the appro- 
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priation of other things. When the land in a given community is en- 
tirely taken up by others, a landless man cannot do anything zzdzvdd- 
wally. Let us see howit would be if he had land and nothing else. He 
could build no fire, for he would be without fuel. If Mr. Clarke says that 
fuel would be part of the land, he must say that private property in fuel is 
unjust. He could obtain no food, shelter, or clothing, — unless he were 
to dig a hole with his fingers and crawl into it. He might, indeed, 
exchange his land for other things, but that would not be acting zadzvid- 
wally. But, Mr. Clarke says, the appropriation of land interferes with 
the exertion of one’s natural powers, while the appropriation of other 
things does not, because the supply of land is limited, while to the 
supply of other things there is no limit, or no known limit, if the land, 
which is the source of supply, be not monopolized. If Mr. Clarke had 
said “limited” instead of “monopolized” his sentence would have 
been true, though axiomatic. As it is now, Mr. Clarke asserts that an 
unlimited amount of products can be obtained from a limited source of 
supply. The State of Rhode Island, if the land were not monopolized, 
could feed the world! Mr. Clarke admits that it is beyond man’s 
power to create matter. That being so, what can be more of a truism 
than the fact that if the supply of land be limited, the supply of 
the products of that land will be limited also? Surely in this there can 
be no distinction between land and things other than land. Nor can 
such a distinction be drawn. The truth is that all this world contains 
is, or once has been, land. The stones and bricks which compose our 
buildings we called land when they lay in the quarries and clay beds. 
The coal in the stove, and the iron of which the stove is made, were 
land when in the mines. The wood of the table, the linen that covers 
it, and the bread, fruit, and vegetables, as well as the dishes from 
which we eat, were all called land within a longer or shorter period of 
time. At what moment did they cease to be land and become the 
rightful subjects of property? When first separated from the soil? 
Henry George himself characterizes the lawyer’s distinction of things 
movable and things immovable as “unphilosophical.” “The real and 
natural distinction,” says he,’ “is between things which are the pro- 
duce of labor, and things which are the gratuitous offerings of nature.” 
But labor can create nothing, and land upon which labor has been ex- 
pended in clearing and cultivation is as much the “ produce of labor” 
as the stones that make up a church. In each case labor has been 
expended in changing the form of the “ gratuitous offerings of nature” 
and nothing more has happened. Why, then, should not the land be 
as properly the subject of private property as the stones? 

But to say that all men are not entitled to equal portions of the earth’s 
surface is not to say that there are some men who are not entitled to 
land at all, and should therefore be cast into the sea, any more than to 
say that because all men are not entitled to equal shares of the earth’s 
produce there are some men who should be left to starve. The right 
to property is subordinate to the right to life, and as, when a city is 
besieged, those who have more provisions must share with those who 
are not so well supplied; so when the supply of land becomes so scant 
that the right to life comes into conflict with the right to property, the 
inferior right must yield. The following illustration will, perhaps, 
better show my meaning: A man has ordinarily the right to keep 





1 Progress and Poverty, Book VII., c. 1. 
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trespassers from his premises. But suppose a land-owner’s property is 
on a river-bank, and a drowning man, floating down the river, tries 
to make a landing. Here would be an instance of a smaller right 
yielding to a greater, and a land-owner who would, under these 
circumstances, push back the drowning man into the river, would 
become a murderer. And as every man has a right to life,so he hasa 
right to the essentials of life, limited by the corresponding rights of 
others. With every child there is born a trust, and the child's 
parents or relatives are its natural trustees; but if the child is a found- 
ling, the trust becomes binding on society, and society through its 
proper officers must assume the trust. Every child thus has a right zz 
personam as well asa right zz rem; but its trust estate may be anything 
from the checked apron and homely food of the orphan asylum, to the 
environment of luxury that surrounds the cradle of the infant million- 
naire. Such trusts determine when the child becomes of a proper age 
to earn its own living, but revive if the capacity for labor and the 
means of subsistence are removed. Our public institutions, whose 
object is to provide for those who cannot provide for themselves, are 
fast losing in the public mind the character of State charities, and as- 
suming that of State trusts. 

My object having been to defend only the justice of private property 
in land, I will not follow Mr. Clarke into that portion of his article 
which he devotes to its expediency. One thing seems certain: that if, 
as is expected by the advocates of George’s system, all the land now 
used and much of the land now unused would be taken up and culti- 
vated under that system, and if the government would protect its ten- 
ants, as it would be bound to do, in the enjoyment of their rights to the 
exclusive use of the land for which they would have to pay, a landless 
man would be in the same predicament in which he now finds himself, 
and might still go “from the Atlantic tofar beyond the Mississippi river, 
and from the Pacific to the great mountains,” without finding a place 
where he could legally dig a hole in the ground for shelter, or build a 
fire of sticks for warmth. Mr. Clarke’s faith in the system must indeed 
be great if he can believe that any legislation that neither increases the 
area of the land, nor diminishes the number of the inhabitants, can 
place all the people of this country, “so far as abundance of natural 
opportunities is concerned, where their predecessors stood sixty or 
eighty years ago.” 

Land, as well as every other species of property, is subject to abuse ; 
and the abuses to which the land is peculiarly liable, so clearly pointed 
out by Mr. Clarke, have already been noticed, and, in a measure, re- 
stricted by such legislation as the Statutes of Mortmain and Limitations, 
and the abolition of estates tail. The laws regulating the use of land 
are probably no nearer the standard of perfection than are the laws in 
any other department, and much improvement may probably yet be ef- 
fected by means of prudent and conservative legislation. But is even 
the abuse of land worse than the abuse of other forms of property; and 
is the spectacle of one man owning 75,000 acres of rich land more 
deplorable than that of another man holding enough personal property 
to buy him out? 

Paul C. Ransom. 
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RECENT CASES. 


AGENCY — VICE-PRINCIPAL.— A train dispatcher is not the _ fellow-servant 
of the employees engaged in moving the trains, but is as regards them a vice- 
principal so that the railroad company is liable for any injuries to such employees 
resulting from his negligence. Lewis v. Leifert, 11 Atl Rep. 514 (Pa.). To 
the same éffect is Hast Tennessee, VV. & G. R. Co. v. De Armond, 37 Alb. L, J. 
22 (Tenn.), collecting cases. 


ASSETS— WHAT IS A CLAIM AGAINST THE GOVERNMENT.—By an act of 
Congress the amount of the fifteen and one-half million dollars of the Geneva 
award not paid out to those who had suffered actual loss was to be distributed 
to those who had paid increased premiums of insurance because of the risk 
from Confederate cruisers, Held, that on the bankruptcy of the defendant 
after the passage of the act this claim did not pass to the assignee in bank- 
ruptcy. It was a donation of the government, and not a claim because of a 
wrong done. TZajftv. Marsily, 33 N. Y. Dail. Reg. 253 (N. Y. Sup. Ct.). 

The same point was decided the same way in the Maryland Court of Appeals. 
Ahrens v. Brooks, 18 Md. L. J. 52. The question is also said to be pending 
before the United States Circuit Court at New Orleans, 


CARRIERS -—— MISDELIVERY OF FREIGHT.— A was owner, shipper, and _ con- 
signee of cattle, shipped upon defendant railroad, which gave receipts for the 
same. A indorsed the receipts to the plaintiff,a bank, The defendant delivered 
the cattle without an order fromA toa third party, whom the defendant had in 
the receipt (or bill of lading) been directed to notify of the arrival of the 
cattle. Held, that the defendant was liable for the value of the stock, since the 
direction to notify a third party will not relieve a carrier from its duty to deliver 
to the consignee or his order. Moreover, it is the duty of a carrier to notify the 
consignee of the arrival of property if it is possible, and it seems that a 
direction in a bill of lading to notify certain persons is a plain indication, in 
the absence of further directions, that they are not the consignees. (See /ur- 
man v. Ry. Co., 106 N, Y. 579.) North Pa. R. Co. v. Commercial Nat. Bank, 8 Sup. 
Ct. Rep. 266, 

CARRIERS — RIGHTS OF PASSENGERS.— Defendant, a railroad company, took 
on board, not at a regular station, certain laborers engaged to take the place of 
strikers, These laborers were at that time protected from a mob by a strong 
police force. At the next regular station the train was attacked by a mob of 
strikers, and the plaintiff, a passenger in the same car with the laborers, was shot. 
Held, on a rehearing, Sheldon, C. J., and Magruder, J., dissenting, plaintiff can 
recover, as the defendant was not bound to take on passengers except at regu- 
lar stations, and had reason to apprehend the danger to passengers thereby 
incurred. Chicago & A. R. Co. v. Pillsbury, 37 Alb. L, J. 27 (Ill). 


CARRIERS — TICKET — LIMITING LIABILITY.— A through ticket over several 
roads contained a printed stipulation limiting liability on baggage to $100, anda 
further stipulation that the road selling the ticket assumed no liability beyond fts 
own lines, This road carried a trunk to the end of its line; there its employees, 
assisted by employees of the union depot at the terminus, loaded it on a truck, 
and placed on top of it a box containing acid insecurely packed. The depot 
hands rolled the truck into the baggage-room, and, in unloading it, spilled acid 
over this trunk and destroyed the contents. e/d, that the loss was caused by 
the negligence of the receiving road, and that the limitation of liability to $100 
was of no effect unless known to the purchaser of the ticket and assented to ‘by 
him, because a passenger’s ticket is ordinarily a check showing that fare has been 
paid, and he has no reason to suppose that he is entering into a contract. Kan- 
sas City, etc., R. R, Co, v. Rudebaugh, 15 Pac. Rep. 899 (Kan.). 

The relation between the depot employees and the railroads is not stated, and ° 
itis not decided whether the liability of the first road would have continued, if the 
loss had occurred after the baggage was in the possession of a connecting line, 

CONSTITUTIONAL LAW — PRIVILEGES AND IMMUNITIES.— A _ statute making 
it unlawful to practise medicine without a license, and providing that in order 
to obtain a license the applicant must exhibit proof either of having attended « 
reputable medical college, or of having practised medicine within the State con- 
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tinuously for ten years immediately prior to the passing of the act, is not 
unconstitutional as giving citizens of the State privileges or immunities not 
given to those of other States (U. S. Const., art. 4, sec. 2), State v. Green, 14 
N. E. Rep. 352 (Ind.); s. c. 37 Alb, L, J. 43. 

ConTRACT— WHERE BROKEN,—A press association doing business in Lon- 
don was sued in a contract by a patron in Dublin for negligently furnishing false 
news. The locality of the breach became material, and it was held that the con- 
tract was broken on the receipt of false news in Dublin, not on the delivery of it 
to the postal authorities in London. Gray v. Press Association, 21 Irish L. T. 
Rep. 73. 

Equity JURISDICTION—BILL OF PEACE,— Plaintiff owned certain picnic 
grounds in the defendant village, which passed an ordinance of doubtful validity, 
punishing the keeping of public grounds for picnics or any purpose whereby 
disorderly people are congregated, as a nuisance. Seven prosecutions for violat- 
ing the ordinance were instituted against the plaintiff. Under one he was con- 
victed, and the other six were still pending. e/d, equity will not enjoin the 
other prosecutions, Poyer v. Village of Desplaines, 37 Alb. L. J. 36 (Ill). See 
Supra, Pp. 255. 

EvIDENCE— Book ENTRIES, —A material issue in a cause was whether the 
defendant’s bank clerk had turned over certain collateral notes to the teller. 
The books showed that the clerk had so done. He testified that he had examined 
the entries, that they were in his handwriting, and that it was the custom to hand 
over the collaterals as the entries indicated. He also testified under objection 
that he did not speak from recollection, but that he was led to think, from seeing 
the entry in his handwriting, that he turned over the collaterals. This testimony 
was allowed, the court saying that ‘these entries, being made contemporaneously 
with the act done, were original evidence,— part of the ves geste; and although 
it was necessary to call the party who made them, he being alive, his failure to 
recollect the transaction does not impair its probative force, he having shown that 
he kept his books correctly . . . it is really immaterial whether he was able 
to do more than verify his entries, and prove his invariable custom,”  JMathias 
v. O'Neill, 6S. W. Rep. 253 (Mo.). 

It is not strictly correct to say that book entries are admissible because they are 
part of the ves geste, They are admissible for reasons peculiar to themselves, 
whether they are part of the ves geste or not, The error is due largely to the 
statements in 1 Greenleaf on Evidence, §§ 115-120. 


FRAUDULENT CONVEYANCES. —A chattel mortgage was executed by an_insol- 
vent, in ignorance of her financial situation, to an antecedent creditor. Held, 
that other creditors could not set the conveyance aside, either under a special 
statute of South Carolina or under the statute of Elizabeth. Wéedz v, Potter, 32 
Fed. Rep. 888. 

FRAUDULENT CONVEYANCE, BY A GRANTEE BACK TO HIS FRAUDULENT GRANT-— 
or. — A purchased land, which in order to keep from his creditors he caused to be 
conveyed directly to B. B becoming indebted to C, to protect the land, conveyed 
it back to A. A, hoping to obtain a homestead exemption in part of the land, 
conveyed the rest back to B in trust for A’s wife (who had no notice of the fraud) 
in consideration of her giving up the right to dower in other lands. C filed a 
bill in equity to subject the land to his debt. edd, the conveyance was fraudu- 
lent as against C, for A had no right to a conveyance. The land is liable to C’s 
debt, with the exception of the portion conveyed in trust for A’s wife, she being 
a purchaser for value without notice, eel v. Larkin, 3 So, Rep. 296 (Ala.). 

FRAUDULENT CONVEYANCES — MARRIAGE SETTLEMENT. — Fraud cannot’ be 
presumed in an action to set aside a marriage settlement, but must be proved by 
clear and satisfactory evidence to have been concurred in by both parties; and 
this is so, irrespective ot the amount of the husband’s indebtedness, and even 
though his whole estate is included in the settlement. /Vodle v. Davies, 4 S. E, 
Rep. 206 (Va.). 

GENERAL AVERAGE— PASSENGERS’ BAGGAGE.—The libellant in an admiralty 
case seeks compensation for damage by water to his baggage, caused in putting out 
a fire in the compartment of an iron steam-ship where passengers’ baggage was 
stored, edd, that the damage to the baggage was a necessary sacrifice, because of a 
great and common danger, and the libellant was therefore entitled to compensation, 
although, if some one else’s property had alone been sacrificed, the baggage in 
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question could not have been called upon to contribute in the general average. This 
is a clear exception to the ordinary rule of reciprocity, viz., that compensation 
cannot be given where contribution could not have been required; but pas- 
sengers’ baggage is so excepted in English and American law, probably because 
of the annoyance which would otherwise be caused the passenger if his baggage 
could be detained until appraisal, with a view to an adjustment. This reason is, 
however, inapplicable when the passenger is himself seeking compensation, and 
the libellant here must indirectly contribute by a fro rata deduction from his 
actual damage according to the general average charge. eye v. North German 
Lloyd, 33 Fed, Rep. 60. 


INSURANCE BY MORTGAGEE—SUBROGATION.—A agreed to sell land and 
buildings to B, taking in return a certain sum in cash, or its equivalent, and a 
mortgage for the remainder of the purchase price. It was further stipulated that, 
upon execution of the conveyance, a policy of insurance previously taken by A 
upon the buildings should be assigned to B, who should reassign it to A as col- 
lateral security upon the mortgage. In the interim the policy should remain for 
their joint protection on the buildings. The vendee agreed to pay all subsequent 
assessments upon the policy. The buildings burned, the company paid the pol- 
icy, and demanded to be subrogated to the rights of A as mortgagee. It was not 
clear whether the property was burned before the agreement was executed; but, 
assuming that it was, the court held that the company had no right to subroga- 
tion, since the agreement clearly showed the intention that the insurance should 
be applied to reduce Zvo ¢anto B’s debt. (See Kernochan v. Ins, Co., 17 N. Y. 
428; Hay v. Ins. Co., 77 N. Y. 235; Clinton v. Jns. Co. 45 N. Y. 454; Sheldon 
on Subrogation, § 235.) Melson v. Bound Brook Mut. F. Ins. Co. 11 Atl. Rep, 
681 (N. J.), reversing 41 N. J. Eq. 485. 

MALICIOUS PROSECUTION — ENTRY OF NOLLE Pros,— The entry of a nolle 
pros. is such an ending of the case as to entitle the defendant to sue for malicious 
prosecution, if the cause of action is otherwise complete. Murphy v. Moore, 
11 Atl, Rep. 665 (Pa.). See Bell v. Mathews, 16 Pac. Rep. 97 (Kan.). 


MARRIED WOMAN’S SEPARATE EstTaTE — LIABILITY ON NOoTE.—A_ married 
woman gave her note for money borrowed for the purpose of, and actually ap- 
plied in making repairs upon her separate estate. The lender of the money did 
not lend it in the faith of its being expended in repairs, He/d, she was not liable. 
Sellers v. Heinbaugh, 11 Atl. Rep, 550 (Pa.). 


MortGAGE — LEASE By Mortcacor.— A mortgagor, who had agreed to con- 
vey to the mortgagee, for further security, “any property hereafter acquired,” 
leased the whole mortgaged property to the defendant (the ‘“ Pan-Handle Co.”). 
The mortgagee, because of default of the mortgagor, now brings suit, asking that 
the road be sold under a foreclosure, and that he may have the benefit of the 
lessee’s covenants with the mortgagor. He/d, that the lease was not after-ac- 
quired property to which the mortgagee was entitled under the mortgage; nor 
was it possible, on general principles, in the absence of agreement between mort- 
gagee and lessee, to give the former the benefit of the lease. His only remedy ‘‘is 
to foreclose upon default of the mortgagor, or to take possession of the premises, 
and thereby place himself in position to obtain the future profits, Either step 
operates as an eviction of the tenant by title paramount, and leaves him at liberty 
to terminate the lease and quit.” Moran v. Pittsburgh, C., & St, L. Ry. Co., 32 
Fed. Rep. 878. 

NEGLIGENCE — INJURY TO STOCK FROM BARBED-WIRE FENCE.— The defend- 
ant constructed a barbed-wire fence between his pasture and the highway so 
negligently that the wires sagged down near the ground, The plaintiff’s horse. 
straying along the highway, was entangled and killed trying to get into the past- 
ure. Animals were by law allowed to run at large. eld, the defendant was 
liable. Sisk v. Crump, 14.N. E. Rep. 381 (Ind.). 


NEGLIGENCE — UNLIKELY ACCIDENT,—A_ telegraph wire over defendant’s 
railroad track having sagged a little, broke upon coming in contact with the 
head of an unusually tall brakeman standing upon an unusually high car. The 
wire upon breaking coiled around another brakeman, the pplaintiff’s intestate, 
dragging him from the car and killing him. Defendant had no notice of the 
sagging which made the wire dangerous, He/d, the defendant was not liable. 
Wabash, St. L.. & P. Ry. Co. v. Locke, 14N. E. Rep. 391 (Ind.). The court cite 
with approval Heaven v, Pender, 11 Q. B. Div. 503. 
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PARTNERSHIP—DEED TO A FIRM UNDER THE FIRM-NAME. — Certain parties 
entered into an agreement wherebya real-estate business was to be carried on 
for the mutual benefit and profit of the parties thereto, under the name of the 
Grant’s Pass Real Estate Association. In an action to quiet title it was held 
that the legal effect of the agreement was to form a partnership; and, whether 
or nota legal title passes by a conveyance to a partnership under the firm-name 
when this contains none of the names of the partners, the firm got an equitable 
interest good against a subsequent purchaser who took with notice of the deed 
to the firm.— Kelley v, Bourne, 16 Pac. Rep. 40 (Ore.). 

QuasiI-ConTrRAcT — Goops SOLD AND DELIVERED.—The defendant ordered 
certain school-books from the dealer with whom he was accustomed to trade, 
The latter, having gone out of the business, induced the plaintiff to supply the 
books, At the time the books were shipped the plaintiff sent to the defendant 
an invoice and letter showing who supplied the goods, but the defendant gave no 
attention to them, supposing the goods were supplied as before. //e/d, notice 
being given before the goods were converted, the defendant is liable, and cannot 
excuse himself by his negligence. Barnes v. Shoemaker, 14 N. E. Rep. 367 
(Ind. ). 

STOCK—LIABILITY FOR UNPAID SUBSCRIPTION — BONA-FIDE PURCHASER.— 
The defendant bank took as collateral security without notice, a number of cer- 
tificates of stock in the plaintiff corporation, the subscription price of which had 
been paid only in part. The defendant surrendered these certificates for new 
ones identicas in form issued to itself, and is now sued for an instalment of the 
subscription price. Held, the defendant is not liable. The court went upon 
grounds of public policy. West Nashville Planing- Mill Co. v. Nashville Sav. 
Bank, 6S.W. Rep. 340 (Tenn.). 

TRANSFER OF STOCK—NATIONAL BANKS.— Under the national banking act 
itis not the duty of an assignee of national bank shares to register his owner- 
ship in the transfer book of the bank in order to protect his assignor, who will 
otherwise be liable to contribute towards the liabilities of the bank. essassier v. 
Kennedy, 8 Sup, Ct. Rep. 244. 





REVIEWS. 


Bracton’s Norte-Boox. A _ Collection of Cases decided in the 
King’s Courts during the Reign of Henry the Third, annotated by a 
Lawyer of that Time, seemingly by Henry of Bratton. Edited by F. 
W. Maitland. London: C. J. Clay & Sons. Three volumes. 8 vo. 
xxiii and 337, 720, 723 pages. 

The history of this book is a striking illustration of the indifference 
of English lawyers to the history of theirlaw. In 1842 a manuscript 
containing about 2,000 decisions in the first half (1218-1240) of 
the reign of Henry III. was acquired by the British Museum. There, 
for forty years, this treasure lay neglected, until at last, its nature and 
value were discovered by a foreigner. In 1884, Professor Vinogradoff, 
of Moscow, ina letter to the “ Athenzeum,” gave his reasons for think- 
ing it probable that this collection of cases was compiled for Bracton, 
and annotated by him. Even now, however, the publication of the 
*“ Note-Book” is not the work of the English Government, nor even 
of a learned society, but the labor of love of a single scholar, who 
has already made very valuable contributions to the history of English 
law in his edition of “ Pleas of the Crown,” forthe year 1221, and 
in two essays in the “ Law Quarterly Review” upon “The Seisin of 
Chattels,” and “ The Mystery of Seisin.” 

The student of legal history cannot be too grateful for this publica- 
tion. It diminishes materially the gap between 1200, when Palgrave’s 
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“Rotuli Curis Regis” ends, and 1292, when the Year Books begin. 
The “ Abbreviatio Placitorum,” unsatisfactory at best, contains cases 
from only two of the years covered by this book. 

The “Note Book” fills the last two volumes of the work. In the 
first volume the -reader will find four separate indices of Actions, 
Things, Places, and Persons. These are preceded by an extremely 
interesting introduction, in which are developed, in a spirit singularly 
modest and fair-minded, the reasons for believing that Bracton was the 
owner and annotator of the ‘“ Note Book.” Mr. Maitland’s arguments 
will prove, we think, well-nigh, if not quite, convincing to his readers. 
The editor furthermore shows the strong probability that the “ Note 
Book” was in the hands of Fitzherbert. Incidentally we get by far 
the best account of Bracton and his great “ Treatise ” that has yet been 
written. Every reader of this introduction will, we are sure, earnestly 
desire that its author may himself fulfil the hope, which he expresses, 
that Bracton’s treatise may soon be“ carefully and lovingly edited.” 
No one is so well fitted as he to atone for the wrong done to the greatest 
of medieval law-writers, and to remove the stigma inflicted upon 
English scholarship by that legal monstrosity known as the edition of 
Bracton by Sir Travers Twiss. }. B. A, 


SALE OF PERSONAL PrRopertTy.—By J. P. Benjamin. From _ the 
latest American edition, with American notes, entirely rewritten by 
Edmund H. Bennett, LL.D. Boston: Houghton, Mifflin, & Co., the 
Riverside Press, 1888. 8vo. pp. 1010. 

In taking up this latest edition of a treatise which has been a stand- 
ard book for twenty years in England, one is immediately impressed 
with the improvement in the arrangement of the American notes. The 
last American edition of this work (in 1884), with which American 
lawyers are so familiar, was criticised because of its bulk and its incon- 
venient method of arrangement. In that édition, it will be remem- 
bered, the annotator presented the American law in a detached and 
fragmentary manner, sometimes interpolating a page or two into the 
original text, and sometimes confining his remarks to the usual place, 
the foot-notes. In the present edition, however, this perplexing system 
has been given up, and a more rational method followed. The Ameri- 
can law has been entirely re-written and placed in one continuous note 
at the end of each chapter. These monographs form an able and 
scholarly summary of the American law of sales, to which one can 
turn at once without having to pick it out, with considerable labor, 
partly from the text and partly from the notes. In _ re-writing the 
notes Judge Bennett has wisely avoided multiplying citations on points 
of little controversy, and has refrained from’ devoting any space to 
extracts from judicial opinions. Although he has _ perhaps erred in 
adhering too strictly to this latter rule, he has succeeded in making a 
volume more compact and convenient than the last. There is one 
other point in regard to form which will meet with general approval, 
viz., the order of the decisions, which are sometimes given chrono- 
logically (p. 284), and sometimes alphabetically by States (p. 271). 
Either of these methods is a great improvement over the general usage 
of summing up the decisions in a chaotic mass. Would it not be pos- 
sible, however, to combine the advantages of both by adding the dates 
to the alphabetical arrangement ? 

In regard to the substance of the book, as distinguished from form, 
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there prevails the same high standard of excellence which the name of 
Judge Bennett insures. The praise given to the former editions of this 
work can but be repeated, with the additional remark that the citations 
have been carefully brought down to date. Much new matter, too, has 
been added, and the chapters on Parties, Mutual Assent, Conditions, War- 
ranty, and Stoppage in Transitu, show careful work. To support the 
general view in regard to acceptance by letter, many authorities are 
cited, though “in some of them other considerations enter into the 
decisions.” In point of fact only a few of the cases so cited are directly 
in point, and the reader is left to find for himself those which really do 
turn upon “other considerations.” We are glad to see that the 
learned Dean of the Boston University Law School inclines to agree 
in theory with the view expressed by Professor Langdell in 7 Am. 
Law Rev. 433. We must take exception, however, to the alliter- 
ative, but inaccurate, expression, “ Dean of the Dane Law School,” 
with which Professor Langdell is described. We are aware that in 
years gone by this was a somewhat common mistake, but, as early as 
1859, we find the following statement in President Walker’s annual 
report: “At the instance of the Law Faculty, the corporation have 
passed a declaratory vote in order to correct a prevalent error respecting 
the name by which this department of the University is known. The 
Hon. Nathan Dane, though not its founder, was one of its liberal and 
early benefactors, in consequence of which his name was given to one 
of the professorships and to the public building or hall occupied by the 
School; but it was never given or understood or expected to be given 
to the School itself. The true and legal name of the School is not, as 
many will have it, the Dane Law School, but the ‘ Law School of 
Harvard College.’”” Whatever excuse may have once existed for calling 
it the Dane Law School must surely have ceased when the School was 
transferred to its present apartments in Austin Hall. To find the old 
epithet still clinging to the School in this present year of grace, seems 
a little out of date, especially from the Dean of a sister law school. 
M. C. H. 


MetcatF oN Contracts. Heard’s Edition. Charles C. Soule. 
Boston, 1888. 8vo. pp. xlii, 433. 

Mr. Justice Metcalf’s book is too well known to call for any special 
comment. We must express a regret, however, in passing, that in his 
classification of contracts the learned author did not draw a sharper 
line between two distinct classes, both of which he includes under 
implied contracts. In the one class there is no promise expressed in 
so many words; but yet there is a meeting of minds, and from the 
surrounding circumstances and actions of the parties a distinct promise 
must be inferred. Of these contracts it may truly be said that they 
differ from express contracts merely in the mode of proof (p. 5, n. 1). 
The other class corresponds to the odligationes guast ex contractu of 
the civil law (p.6, n.c). Although it is commonly said that in this 
class of contracts the law will imply a promise, that is a pure fiction. 
At common law the ordinary remedy in the former class of cases was 
in special assumpsit; while in the latter class the only remedy was in 
general assumpsit. The following cases may be cited as examples of 
this latter class: jenkins v. Tucker, 1 H. Bl. 90; Bradshaw v. 
Beard, 12 C. B. N.S. 3443 Chase v. Corcoran, 106 Mass. 286. 

The author in his text (p. 187 e¢ seg.), as well as the editor in his 
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notes, has given, we think, too broad a definition of consideration. 
It is said to be an act from which the promisor derives a benefit, or 
one which operates as a detriment to the promisee. The latter seems 
to be the true test. The promisor may derive a:benefit from an act of 
the promisee, which cannot be the consideration for a promise. But 
a detriment suffered by the promisee at the request of the promisor is 
always a good consideration. 

The editor has preserved the original text, and has added a few 
sections in brackets. Valuable additions in the way of notes, consist- 
ing for the most part of recent Massachusetts and English citations, 
have been made, notably in the chapter on Partners. This edition also 
has an appendix containing a memoir of the author. B. G. D. 


THe First ANNUAL REPORT OF THE INTERSTATE COMMERCE 
Commission, 1887, 8vo, pp. 240. 

Since the establishment of this Commission, Judge Cooley and his 
associates have been steadily engaged in expounding the Interstate 
Commerce Bill, and it is now recognized, that although many difficul- 
ties still stand in the path they must travel, they have achieved great 
success both in doing away with many abuses which have disgraced 
American railway management and in imposing certain wise and 
necessary regulations directed both to control and to protect our rail- 
road corporations. Broadly underlying all the decisions of the com- 
mittee can be traced the great truth spoken by Judge Cooley at the 
dinner last June of the Harvard Law School Association: ‘The 
strength of the law lies in its commonplace character; and it becomes 
feeble and untrustworthy when it expresses something different from 
the common thoughts of man.” And in giving a construction to the 
most difficult and perplexing section of the Act—the long and short 
haul clause—the recognition that this truth was vital, if the law laid 
down by the Commission was to be efficient for good, led to the adoption 
of a principle in harmony with the actual facts of railroad operation, that 
rates must be based on what the traffic will bear; while the principle 
on which the courts of law had hitherto travelled, that rates must and 
could be based on cost of service, was abandoned, because it disregarded 
certain vital elements of railway management, and thus afforded no 
sound or possible basis for beneficial railway regulation. 

Thus to lawyers, beyond the mere establishment of a great body of 
new law, the work of the Commission is of interest as an illustration 
that true principle must triumph in the end, and that the only true 
principle or theory is that which gives the final reason, though often- 
times not the perceived cause or motive, for men acting in the way they 
do. 

A discussion of the subject-matter of the report would seem out of 
place in view of the able article by Prof. Arthur T. Hadley on the Inter- 
state Commerce Bill, in the January number of the “ Quarterly Journal 
of Economics,” which treats very fully and carefully the workings of 
the act, both in its legal and practical aspect. E. N. 
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